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ELECTION COMMISSION, INDIA 

NOTIFICATIONS 
New Delhi, the 5th June 1953 

S.R.O. 1192. — Whereas the election of Shrl Padarn Dev of Bhamnoli, Tahsil 
Hohru, District Mahasu (Himachal Pradesh), as a member of the Legislative 
Assembly of Himachal Pradesh, from the Hohru Constituency Of that Assembly, had 
been called hr question by an election petition duly presented under Part VI of! 
the Representation of the People Act, 1951 (XLIII of 1951), by Shrl Gian Singh of 
Badshal, Tahsil Rohru, District Mahesu (Himachal Pradesh); 

And whereas the Election Tribunal appointed by the Election Commission, in 
pursuance of the provision.s of section 86 of the said Act, for the trial of the s.aid 
election petition, has, in exercise of Ihe powers conferred on it by section 109 of 
the said Act, granted leave to Shn Gian Singh to withdraw the said petition; 

And whereas the said Tribunal has, in pursuance of the provisions of clause (c) 
of sub-section (.3) of section 110 of the said Act, allowed Shrl Satya Dev to be 
substituted as petitioner in place of Shrl Gian Singh of Badshal, Tahsii Rohru, 
District Mahasu (Himachal Pradesh' 

And whereas the said Tribunal has, in pursuance of the provisions of section 
103 of the said Act, sent a copy of it.s Order to the Commission. 

Now, therefore, in pursuance of the provisions of section 106 of the said Act, 
the Election Commission hereby publishes the said Order of the Tribunal, 

ELECTION TRIBUNAL, HIMACHAL PRADESH, SIMLA 
Election Petition No. 14 of 1952 
Shrl Satya Dev Bushahrl — (substituted) Petitioner. 

Versus 


1. Shri Padam Dev. 

2. Shri Nupa. 

3. Shri Rameshwar Das. 

4. Shri Sanam Ram, 

5. Shri Gian Singh — Respondents. 

JUDGMENT 

This petition relates to an election from Rohru constituency in Mahasu district 
of HTmachal Pradesh to the Legislalii^. Assembly of that State. Nomination papers 
were filed on 12th October 19.11. Xfteir sc^^tiny came off on 17th October 1931. 
Kanwar Shiv Pal, Deputy Commis«;idber, Mahasu district, at Kasumpri, was the 
Heturning Officer. After the accc 5 )tance of dominations, there were five candidates 
from this constituency, all of them betrig .xespondents now. Respondent No. 5 was 
originally the petitioner in this case,,!- fie tvithdrew and was substituted by Shrl 
Satya Dev. / < 
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There were 11 polling stations in the constituency. Polling at all of thorn took 
place on 2ord November 1951. The result was declared on 30th November 1951 
and was published in the Gazette of India, dated 20th December 1951. Shri Padam 
Dev lespondent No. 1 was declared elected. It is common ground that Shri Padam 
Dev secured 1387 votes, According to paragraph 3 of the petition, the original 
petitioner secured 533 votes, Shri Nupff respondent No. 2, 9,37, Shri Rameshwar Das 
respondent No. 3, 625 and Shri Sanarn Ram respondent No, 4, 576. It is common 
ground that Pt. Padam Dev was a nominee of the Congress, According to Shri 
Gian Singh, the original petitioner, (P.W. 10), the said petitioner was a Jan Sangh 
candidate; Shri Sanam Ram was a nominee of the Kisan Mavdoor Praja Party; Shri 
NuQ^a represented Scheduled Castes Federation; and Shri ‘ Rameshv/ar Das stood 
as an independent candidate, 

Thlji petition was originally brought by Shri Gian Smgh. It wa,s prc.sented 
before the Election Commission on 14th February 1952, On 4th August 1952, Shri 
Gian Singh applied before this Tribunal for withdrawal of the pe^^ilion. Alter 
notices were issued in accordance with section 109 of the Representation of tha 
People Act, No. XLIII of 1951, the withdrawal was allowed on 20lh September 1952, 
Notices of the grant of withclrawal were then issued under section 110. Shri 
Satya Dev, au elector In the con.stituency, applied within the prescribed period, to 
be substituted tor the original petitioner and this was allowed on list November . 
1952. Shri Satya Dev also applied for permission to make some amendments in 
the petition. This prayer was disallowed on the aforesaid date. As was, however, 
suggested by him, Shri Gian Singh was then Impleaded as respondent No. 5. 

The petition seeks to have the election of Shri Padajn Dev respondent No, 1 
to be declared void on the alleged grounds of various corrupt and illegal practices 
having been committed by him. The commission of these was, of course, totally 
denied by the respondent in his written statement. The petitioner filed some Lists 
or Annekuros with the petition, giving details of the alleged corrupt and illegal 
practices etc. The allegations. In this connection, would he explained, when 
■dealing with the various issues. 

Shri Nupa respondent No. 2 filed a brief written statement and i^rayed that the 
petition be di.smissed, so far as he was concerned, with costs. In paragraphs 8 
and 9 of the petition, the petitioner had made some allegations agaln.st the said 
respondent No. 2, which were denied by the respondent. On 21st November 1962, 
before the framing of Issues, the substituted petitioner Shri Satya Dev made a 
stalement that he did not want any Issues to be framed regarding respondent No. 2, 
in connection with paragraphs 8 and 9 of the petition. 

In paragraph 12 of the petition it was stated that the petitioner claimed a recount 
ai^ scrutiny of votes. This was given up by the substituted petitioner in his afore- 
said statement of 21st November 1952. In pjaragraph 7 of the petition the name 
of the Pharmacy of Shri Padam De\' respondent was said to be "Simla Ayurvedic 
Pharmacy”. In his aforesaid statement of 2lst November 1952, the substituted 
petitioner .staled that the aforesaid name was wrongly given in the petition and 
that the name of the Pharmacy in fact was D.A.V. Pharmacy. Although an 
<»ftiendment in this connection wa.s not allowed, yet the order of Ihe Tribunal 
dated 2ist November 1952 permipod evidence to be led, in due course, as to what 
was the name of the respondent’;; Pharmacy. 

While the corrupt practices of bribery, undue influence, treating jtc were also 
alleged In the petition to have been committed by the respondent, emphasis was 
laid on his having procured assistance of various Government eervants for 
furthering the prospects of his election. It Wa5 further emphasised that the 
respondent was disqualifled for standing as a candidate, because “he was a contractor 
interested in a contract for the supply of Ayurvedic medicines to the Himachal 
Pradesh Government as well os to the Government of India” (inde paragraph 7 
of the petition). It was also emphasised that the return of ejection expenses filed 
by the respondent wa.s fa'se in material particulars and was not in accordance 
with law. Arguments tentred mostly round these three matters, more so lound 
the first two of them. 

There was also a prayer in the petition that the petitioner ma.v be declared to 
bave been duly elected. This was made by the original petitioner Shii Gian Singh 
who was a entididate. The present petitioner Shri Satya Dev was, however, not a 
candidate trom this constituen.-'y but was onl.y an elector Therefore, admittedly 
this pra,yer wa'-- now redundant. 

Shri Padam Dev respondent No, 1, who was the successful candidate, is the 
contesting respondent in the case. Shri Nupa did not take any niterest beyond 
tiling a brief written statement. Shri Rameshwar Das and Shri Sanam Ram, 
respondents Nos, 3 and 4 respectively did not contest the petition as rc.spondents, 
but both of them appeared as ivitne.sres for the petitioner, being P.W. 18 and P.W. 
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24 respectively. Shri Padam Dev, besides denying the allegations made agamst 
him by the petitioner alleged in his written statement that the petitioner and 
respondents Nos. 2 to 4 were in cohusion and had made a common cause against 
him (vide paragraph 8 of the written statement). 

The following issues were framed in the case on 21st November 1952; — 

(1) Is the election of respondent No. 1 void on account of the alleged corrupt 
'ooimad aijT. jo g qdeaSEJcd jo (j) o; (b) Kosnaio m oj pajjojoj soDTioBad 

and in the relative lists? 

(2) Is the return of election expenses filed by respondent No. 1 false In 

material particulars and not in accortiunce with law? 

If so. whar is its effect? 

(Ij) Does respondent No. 1 lose all his voles and should the same be deemed 
a.s “thrown away” loi reasons given in paragraph 6? 

(4) (a) Was re.spondcnt No. 1 disqualified for standing as a candidate at the 
election for reasons alleged in paragraph 7; if so, what is its ellect? 

(b) Is he, for the same reasons, disqualified for remaining a member of the 

11. P, Legislative Assembly; if .so, what is its effect? 

(c) Was the alleged disqualification known to the voters and .should all his 

votes be deemed to be “thrown away” on that account? 

(i) Were Shri Gian Singn pet.tioner and respondents Nos. 2 to 4 in collusion 
against respondent No. 1, and did they make a common cause against 
him? 

If so, what is its effect? 

(6) Were any Illegalities and irregularities, • as alleged in paragraph 11 and 

list “J”, committed'' 

If so, what is its effect? 

(7) Were the constituencies for elections to H. P. Legislative Assembly not 

delimited according to law, as alleged in paragraph 15? 

If so, what is Its effect? 

(8) Is the election of respondent No. 1 void because the election was procured 

and induced, and the result of the election was materially affected, 
by corrupt and illegal practices, iUe.gal1ties and irregularities? 

The onus of all the aforesaid issues, except No. 5, was on the petitioner, while 
onus of issue No. 5 was on respondent No. 1. 

Issue No. 5. — This issue No. 5 might well be summarily disposed of here. No 
■evidence wortli consideration was led on behalf of respondent No. 1 m connection, 
with this issue; and no reference to this matter was made at all by his counsel 

in the course of his arguments. Our finding on issue No. 5 therefore is against 

respondent No. 1. 

Issue No. 7. — On the other hand, no material whatsoever was brought on the 
recoid on behalf of the petitioner with regard to issue No. 7, and no reference was 
made to the matter of this issue at all in the course of arguments by the counsel 
Jor the petitioner. Therefore, v/e find on issue No. 7 against the petitioner. 

Issue No. 3. — The counsel for the petitioner rightly observed in the course of his 
arguments that issue No. 3 had a significance only in respect of the origlna' 

petitioner Vho was a candidate. In the relevant paragraph No. 6 of the petition, 

the votes cbtained by the successlul candidate were sought to bo treated as “thrown 
away”, because of his having r-ommitted corrupt practices etc., which will be dealt 
with under the other relevant issues. No separate finding has been asked lor 
under Ibis issue, nor need any be given. 

Issue No. 8, — This issue is general and the finding on it would depend on the 
findings on the other remaining issues. 

Issue No. 6. — This issue relates to illegalities and irregularities alleged to have 
been committed by the respondent and referred to in paragraph 11 of the petition 
and List J. Paragraph 11 contains only a general allegation about their having 
been committed and says that their details are given In List J. It adds; “These 
iij-egulanties ana illegalities affected the votes of the petitioner alone and but 
for these he would have .seeured a much larger number of votes than all the 
respondents”. This being so, it seem?, that the allegations would hardly be maienal 
when the original petitioner, .vh.) was a candidate, has withdrawn his petition and 
the present petitioner was not a candidate. However, the details as given in List J 
xvju'd be briefly examined. 
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Item No. 1 of List J is to ihe efiect that originally Badshal, the village of the _ 
original petitioner Shri Gian Singh, was announced as one of the polling stations, 
like Bhumnoli. the village of the respondent; but that subsequently, beJore the 

g oiling, badshal was omitted from the list of polling stations. In evidence, this 
as been alleged by the original petitioner Shri Gian Singh as P.W. 10, But even- 
he has not said that Shri Padam Dev respondent had any hand in the change. This 
matter was not at all referred to by the counsel for the petitioner m his arguments. 

Item No. 2 is to the effe'-t that Electoral Rolls at polling stations were not 
sealed. There is no evidence at all in this connection, nor was this matter referred 
to in arguments. 

Item No. 3 says that sef'erai unaulhocized persons entered the place where^ 
votes were being counted. This also is not proved and wag not referred to hi.' 
arguments. Moreover, the allegation i.s not material, as the present petitioner in his 
statement dated 21st November 1952, before the framing oi issues, said that he did 
not claim a recount and scrutiny cf votes. The matter concerned the original 
I>etitIoner who was a candidate, 

Item No, 4 says that the screens provided for polling booths were made of very 
thin cloth and the electors couid be seen through the same. This appears to have 
been stated only by Narain Singh P.W. 13, maternal uncle and messenger of the 
original petitioner, with regard to Bashlog polling station. Even Narain Smgh, 
however, admitted that ballot boxes could not be seen. On the other hand, several 
witnesses fer the respondent, namely. R.Ws. 6, 7, 8, 9, 11. 12, 13 and 27 have given 
evidence with regard to poking stations at Bashlog, Bnamnoli, Bachuch, Tikkar 
and Kupri and have- stated that everywhere polling booths were thickly screened 
and a man could not see from outside what was going on inside. This allegation, 
therelcre. Is net proved, nor was it referred to in arguments. 

Regarding items Nos, 5 to 3. no pregf was given, nor were the allegations referred 
to in arguments. 

The last and 9th item is that on the polling day respondent No. 1 canvassed for 
himself within 100 yards of the polling stations Khalawan and Bashlog, NO’ 
evidence was led regarding Khalawan. As regards Bashlog, evidence In this 
connection was given by three witnesses, aU of whom are interested. They are 
the original petitioner Shri Gian Smgh P.W. 10. his maternal uncle and messengeir 
Narain Singh P.W. 13 and his nephew Mohlnder Singh P.W, 20. Their evidence is 
also not free from discrepancies. On the other hand, Kewal Ram R.W. 7, Partap' 
Singh R.W. 8, Amar Nath R.W. 13, Shri Bhagat Chand R.W. 16, Gibson R.W. 20 
and the respondent himself R.W. 3^ have stated that the respondent did not make- 
any speech, nor did he canvass for himself, at Bashlog polling station on the 
polling day. This allegation .dso therefore is not substantiated. 

This exhausts the list of alleged illegalities and irregularities contained irt 
Annexure J. We. thciefore, And on issue No, 6 against the petitioner. 

Issue No. 1. — This relates to corrupt practices alleged in clauses (a) to (f) of: 
paTagraph 5 of the petition and in the relevant Lists. 

Clause (a) of paragraph 5 of the petition alleges personation, the particulars of 
which are said to be given in List ‘A’. In List A' It is alleged that one Ratku 
Kohli of. village Koti, who was not a voter and was a minor, cast his vete at 
Bashlog polling station in place o* his blind mother named Sodi and that this was 
done at the instance of the polling agent of respondent No. 1. Evidence in this 
connection was given only by the original petitioner Shri Gian Singh P.W. 10, a 
defeated candidate, and his aforesaid maternal uncle and messenger Naraki Singh 
P.W. 13. Narain Singh stated that a son of Thakur Pas of Karasa whose name he 
does not know and who, he said, was working for Pt. Padam Dev, got Ratku a 
ballot paper from the Patwarl and that the witness himself applied the oflttcial 
ink to the index Anger of Ratku, who Is then said to have gdne into the booth and 
cast his vote, Narain Singh admitted that he raised no objection to Ratku’s going 
in for voting. As has been seen above, he himself applied the ink to Ratku’s finger 
which would show that if the allegation Is at all correct, Ratku cast his vote at 
the in.stance of Narain Singh who expected him to vote for Gian Singh, Shri 
Gian Singh P'.W. 10 slated that he saw the minor Ratku going into the polling 
booth and later on enquiry Ratku tola him that he had .voted in place of his blind 
mother Sodi. Gian Singh admitted that he made no complaint. The counsel for 
the respondent remarked that better evidence which would have been of the ballot 
paper and Electoral Roll concerned and of Ratku. Sodi and the polling stall, had 
not been produced. In any ca.so it cannot be said to be proved that, if any such 
minor cast a vote, it was done at the instance of any agent of the respondent. 
Generally speaking, it passes one's comprehension, how a boy was taken to be a 
jnoman and how Mst. Sodl’s ballot paper could be given to her son. This alleged 
corrupt practice, which was meant to have reference to sub-section (3) of segtiod 
An oi the Representation ol the People Act, 1» thus not proved. 
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Clause (b) of paragraph 5 of the petition Is to the ellect that the respondent 
and bis agents etc. published false statements of facts in relation to the candidature 
of the petitioner. This allegation has reference to sub-section (5) of the aforesaid 
section 123, In the aforesaid clause it Is said that full particulars are given in 
List B. List B runs thus: — “it has already been mentioned in List D(9) where 
it has been explained as to how the respondent No. 1 with the help of his agents 
made false statements regarding the withdrawal of the petitioner’s candidature". 
It IS interesting to notice that while List D was to follow List B, List B says that 
“It has already been mentioned in List D(9)’’. Clause 9 of List D runs thus: — 

"On 21st November 1951, Karam Chand Chauhan with the connivance of the 
respondent No, 1 as welt as his agents Sital Singh and Kahan Chand 
Postmasters of Arhal and Rohm respectively told the voters of the 
neighbouring ilaqa and spread a rufnour that the petitioner was man- 
handled at Tikkar by the villagers who did not want him to contest 
and as a result he had to leave behind his horse and kit. This was a 
wholly false rumour. Voterfe were also , told that the petitioner had 
withdrawn from the contest”. 

Evidence with regard to this matter has been given by three witnesses for the 
netltioner, namely Ishwar Singh of Arhal P.W. 1, Joban Singh Lambardar of Chebri 
tP.W. 12 and Narain Singh oI Koti P.W. 13. P.W. 1 stated that a few days after 

^he visit of Rajkumari Amrlt Kaur to Arhal, Karam Chand Chauhan stated at a 

meeting at Arhal that Gian Singh was giving shoe-beating at Tikkar and therefor© 
there was no chance of his success at the election. The Rajkumari had visited Arhal 
•on 24th October 1951, vide the statemnet of Shrl Bhag Chand R.W. 17, the 
Headmaster of the Government High School at Arhal, in the compound of which 
the meeting was held on the visit of the Rajkumari. A few days after that would 
mean in the end of October, while the allegation in the aforesaid clause 9 specifies 
the date to be 21st November 1951. Moreover, what Ishwar Smgh has . stated doei* 

not tally with the allegation as .made in that clause. Again, Ishwar Singh says 

nothing about Kahan Chand and Sital Singh. P.W 12 stated that Karam Chand 
.and Kahan Chand told him at his house In Chebri that Gian Singh was given shoe- 
bea^ifig at Tikkar and had withdrawn from candidature. He cannot give the month 
.and date. He has stated that Gulab Singh, Devi Sharan and Sunder Singh were 
present at the time; but subsequently he stated that they spoke to him when he was 
alone. None of the aforesaid three persons was produced. The witness happens 
to be related to Karam Chand by an exchange marriage, his sister being married to 
Karam Chand and Karam Chand'e to him; but he admitted in cross-examination 
t;hat Karam Chand had married another wife, while the witness’s sister was alive. 
This would show that the witness is not well inclined towards Karam Chand inspit© 
of relationship. The witness belongs to Chebri to which village the present petitioner 
also belongs. The witness does not name Sital Singh. P.W. 13 is the only wit- 
ness who practically corroborates the' allegation in clause 9, as he says that Karam 
Chand said at Arhal two or three days before polling that Gian Singh was shoo- 
beateo at Tikkar, that he left his horse and fled away and that he withdrew from 
candidature. This witness P.W. 13, however. Is a maternal uncle of the original 
petitioner Glar» Singh and worked as his messenger during elections and Is there- 
fore highly, interested. Again, he has only named Karam Chand and he too does 
not name Kahan Chand or Sital Singh. 

We, therefore, find that the allegation Is not proved by any satisfactory ©'vl- 
dence. The petitioner’s counsel, in the course of his arguments, while referring 
to Karam Chand, Kahan Chand and Sital Singh under the head of assistance from 
Government servants, did not rely on the matter of alleged false statement, nor 
■did he refer to sub-section (5) of section 123 R.P.A. On the other side, the 
aforesaid three persons Karam Chand Chauhan, Sital Singh and Kahan Chand 
|hava denied having made any such allegation or spread any such rumour; they are 
'R.W. 15, R.W, 20 and R.W. 31 respectively. Shadi Ram R.W. 28 and some other 
witnesses for the respondent have also stated that no such allegation wa® made 
as is referred to In clause 9 of List D. 

Clause (c) of paragraph 5 of the petition runs thus: — 

‘“rhe respondent No. 1 distributed monev to his voters personally or throu^ 
his agents or by other persons with the connivance of the respondent 
No. 1 or his agents in order to influence their votes. Full particulars 
of these corrupt practices are mentioned in the List marked as C, which, 
may be read as a part of this petition". 

lis, allegation has reference to sub-section (1) of section 123. The petitioner's 
coumel did not lay stress on this allegation. He mentioned it, in passing, with 
reference to the statements of Shrl Gian Singh P.W, 10. Shri Gian Singh who 
..presented the petition, stated as P.W. 10 that he had knowledge only about itema 
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Nos. 1 and 2 ol List C and that regarding the remaining 8 items of that List, h& 
had only heard from his polling agents etc. Regarding items 1 and 2 also he can' 
hardly be said to have any personal knowledge as he professes to have. He says, 
that he heard of it from Amar Nath himself, who is said in item No. 1 to have 
been given Rs. 500 to procure votes for respondent No. 1 and that he also heard, 
of it from Gibson himself, who is said in item No, 2 to have been given Rs. 300 for 
a similar purpose. Amar Nath as R.W. 13 and Gibsdn as R.W. 26 have denied 
that they were given any money and that they told Gian Singh about it. There is 
no evidence at all with regard to items Nos. 3, 4, 5, 8 and 9. Ghanshyam who is 
said in item No. 5 to have given Rs. 2 each to voters at Rohru 'to buy their votes, 
for respondent No. 1 has denied it as R.W. 10. Some meagre evidence was led to 
the effect that cigarettes 'were distributed on behalf of respondent No. 1 at an 
election meeting at Pujarli, rsferned to in item No. 8, but the evidence was not at 
all reliable. The allegation was contradicted by witnesses lor the respondent. 
According to item No. 7 a feast was held by the respondent after his success at 
his home. This also is not proved by un.y reliable evidence and has been contradict- 
eo by witnesses for the re.spondent. Moreover, it Is neither alleged, nor prov^, 
that any promise was made to voters beforehand that In case they voted for 
respondent No. 1 they would be entertained at a feast In case of his success. In. 
item No. 8 it is alleged that Shri Bhagat Chand (R.W. 16) made Rameshwar Das^ 
respondent No. 3, lo stand as a candidate. In order to get votes for the respondent 
Wo, 1 who promised to confer benefit on Rameshwar Dass, in case of success. Thl^ 
has not been alleged even by the said defeated candidate Rameshwar Das who- 
appeared as a witness for the petitioner (P.W. 18h nor is there any other evidence* 
about it. 

Some evidence was led with regard to item No, 10. The petitioner, however, 
does -not rely on it in the form in which it is given there. It is said there that 
on 24th October 1951, which was the date of the visit of Rajkumari Amrit Kaur tc 
Arhfd, Rs. 150 were given to Shri Bhag Chand, Headmaster of Government High 
School, Arhal, by respondent No. 3 i.e., by the aforesaid Rameshwar Das candidate- 
(P.W, 18). It is further stated in that item that “this amount was distributed 
among the school children for giving a grand show in which the voters of the- 
ilaga came in large numbers, In fact, the function In the school was arranged with' 
a view to promote the election of respondent No. 1”. 

Some evidence has been led to the effect that Pt, Padam Dov respondent No. L 
who accompanied the Rajkumari. gave Rs. 50 to the Headmaster for distribution of 
sweets among the school children. In the first instance, this evidence hardly 
deserves any consideration, the same not being in consonance with the allegation. 
Evidence in this connection, on behalf of the petitioner, was given by Shri Sanam 
Hd,n P.W. 24, a defeated candidate and his supporter Ishwar Singh P.W. 1. They 
do not specify the amount which, according to Shri Gian Singh P.W 10, who 
however was not present, was Rs. 50. On behalf of the respondent, he himself 
<R.W. 33) and the aforesaid Headmaster Shri Bhag Chand (R.W. 17) stated that 
Rs. 50 were given by a Sikh gentleman, who acemopanied the Rajkumari. on her 
foehsJf. According to re.spondent No. 1, he was Personal Assistant or Personal 
Secretary of the Rajkumari. Similar is the statement of Shri Rajinder Singh, 
Who was the Chief Organizer on behalf oi the Himachal Congress in connection, 
with the elections and who was called as a witness for the petitioner (P.W. 22): 
he named that gentleman to be S. Balwant Singh. In any case, this could not be- 
sald to be bribery, which would fall under sub-section (1) of section 123, as no 
money Is said to have been given to any candidate or to any voters etc. 

Some withes.ses for the petitioner stated that on the aforesaid occasion the 
Rajkumari and, at:cording to some, even Pt. Padam Dov told the audience at the 
meeting at Arhal that new Post Otfice.s and Hospitals would be opened in HimachaM 
Pradesh and that the Branch Po,st Office at Rohru would be made a Sub Post' 
Officer. This allegation Is contradicted by the witnesses for the respondent. We 
imd that the allegation is not satisfactorily proved. Moreover, this would not 
amount to ap^ corrupt practice of bribery etc. It is in evidence that demands- 
had been m-ade by the public since long for raising the status of the Post Office at 
Rohru and that this was ultimately done. Pt. Padam Dev however had no influence 
in the matter of Post Offices. 

We find that the alleged corrupt practice mentioned in clause (e) of paragraph, 
5 of the petition and in List C is not proved, 

Clause (d) of paragraph 5 of the petition runs thus:— * 

“The respondent No. I exercised either himself or through his agents or 

■ other persons, undue influence upon the \mters and thereby Interfered 

directly as well as indirectly with the exercise of their electoral rights. 
This undue influence also took the form of "spiritual undue influence’’^ 
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Full particulars of the corrupt practice mentioned in this sub para, are 
given in the List marked as "DJ which is attached with this petitioir 
and which may be read as a part of it”. 

• The above aiiegation about undue influence was not relied on and was not even 
referred to by the petitioner’s counsel in his arguments. We might, however, 
briefly notice the evidence led in this behalf. 

List 'D’ contains nine items, the first two of which refer to alieged “spiritual 
undue influence”, it being averred that voters were made to take oaths at temples 
that they would vote for respondent No. 1. No reliabie evidence was produced 
by the petitioner In support of this allegation. In item No, 1, the name t'f the- 
place is not mentioned. The allegations have been controverted by witnesses for 
the respondent. Gian Chand R.W. 27 belongs to Kalgaon where the meetine. 
referred to in item No. 2 of List ‘D’ is alleged to have taken place. Gian Ghana 
has denied that any oaths were administered there by “ka^hvani” , as alleged in 
that item. 

The remaining 7 items in List ‘D’ relate primarily to alleged assistance procured 
from Government servants and have been relied on in that connection and there- 
fore would be dealt with in their proper places, 

S^injii Kohli P.W. 6 stated that Pt. Padam Dev who formed a member of the 
party of Rajkumari Amrit Kaur, exhorted people, about 2i miles from Khadrala, 
to vote for Congress, adding that they had been sent by Government and that 
those who would not vote for Congress would be considered to be disloyal to 
Government. Daulat Ram P.W, 21 also refers fo. what is alleged to have happened 
about 2 or 24 miles from Khadrala. He says that the Rajkumari and the respondent 
asked people to vote for Congress, as there would be Congress Raj. No such 
allegations were made In List ‘D’. According to the witnesses for the respondent 
no speeches were made about 24 miles from Khadrala. It was reserved for Shri 
Sanam Ram P.W. 24, a defeated candidate, to allege what no other witness has said 
that at the meeting at Arhal sebool the Rajkumari even threatened to .stop free: 
supply of milk to school children, if people would not vote for Congress; and that 
she also stated that they had been sent by Pt. Jawahar Lai Nehru. Sanam Ram ;» 
married to a niece. of the respondent but his sister is married to the petitioner Pt. 
Satyu Dev, and Pt. Satya Dev’s sister is married to the wlthess’s brother. Ho 
adir^tted that he had been working with Pt. Satya Dev petitioner politically from 
the start. The aforesaid allegations are not contained In the List ‘D’ and are 
inherently Improbab'c We, therefore, unhesitatingly reject the same. 

Nothing worth consideration Is left under this head. We find that the allegation 
of undue influence is also not proved. 

Clause (e) of paragraph 5 of the petition reads thus: — 

'The respondent No. 1 incurred or authorized expenditure in contravention 
of the Representation of the People Act 1951 and the rules made there- 
under. Full particulars of these corrupt practices are mentioned In 
the List marked as ‘E’ attached with this petition which may Be read 
as a part bf it”. 

List ‘E’ reads thus: — 

"Regarding the facts relating to this List, the List relating to the falsity of 
return of election expenses marked as ‘G’ may bo seen. The petitioner 
contends that the expenses incurred by respondent No. 1 at his election 
exceeded much more than the prescribed limit”. 

By making the aforesaid allegation in clause (e) of paragraph 5 of the petition, 
the petitioner sought to allege a major corrupt practice contained in sub-section 
(7) of section 123. Nothing whatsoever was however shown under this head beyond 
the alleged bribes of money etc. which have been already dealt with and held to be- 
not proved. This clause and the matter thereof were not referred to in the arguments 
of the petitioner’s counsel, who however did deal with the alleged falsity of the 
respondent’s return of election expenses, which forms the subject-matter of clause 
(g) of paragraph 5 of the petition and of is.sue No. 2, under which the same would 
be dealt with Here it is found that the allegation made in clause (e) above is 
also not established. 

Claise (f) of paragraph 5 of the petition remains to be dealt with under issue 
No. 1. It relates to alleged obtaining as.si.stance of Government servants. Lengthy 
evidence was led bv the parties in connection with this matter and this was one 
of the three or rather tvvo. matters round which the arguments of the parties’ 
counsel mostly ceiiL’-ed. This will be dealt with later, 

Issue No. 2. — Now we pass on to issue No. 2, under which the petitioner is to 
show whether the return of election expenses filed by respondent No 1 is fa I s'’ -n 
material particulars and is not in accordance with law. It is nut questioned that 
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the return was filed in time and was accepted by the authority concerned. The 
allegatJon, if proved, would however constitute a minor corrupt practice under 
BUb-section (4) of section 124. The allegation in this behalf was contained in 
clause («) of paragraph 6 of the petition, and its particulars are said to be given 
In List 'G’. 


List 'G' consists of 15 items and we shall deal with them briefly. No. 1 is 
ieneral. No. 2 says that the respondent went to Delhi on 9th September 1961 or 
10th September 1951 but the expenses have not been shown. No, 4 also refers to 
his going to Delhi in the first week of October. It has, however, not been shown 
that these journeys had anything to do with his election campaign, The respondent 
as H,W. 33 has stated that he was called to Delhi for consultations, receding 
Congress candidates, with All-India Congress Committee meaning the Centr^ 
Parliamentary Boardjn his capacity as President of the Himachal Pradesh Congress 
Committee and also as Chairman of the Himachal Pradesh Election Committee. 
Delhi wee not in the constituency. The above statement of the respondent was 
supported by Shri Jai Chand, Secretary of the Himachal Pradesh Congress Com- 
mittee. who was called by the petitioner as his own witness (P.W. 27). Shri Jai 
Chand also filed accounts which show that the respondent was paid his travelling 
allowance etc by the H. P. Congress Committee for his visits to Delhi. These 
expenses could not have been shown In the return of his election expenses. Item 
No. 3 says that the respondent made journeys from Simla to Rohru etc. from 20th 
.l^ptember 1951 to 26th September 1651 but the expenses are not shown No proof 
was given b.y the petitionei. The respondent stated as R.W. 33 that once he 
travelled in the car of Shri Mathura Parshad Sinha M.P. and on another occasion 
In the car of Pt. Mangal Dev, both of whom had come to Himachal on behalf of 
the AU Indie, Congress Committee. It was .stated by the petitioner himself that 
the bus fare from Simla to Narkanda, the terminus of the bus journey, was 
3ls. 6/li/-. Even if, as is alleged, the respondent went to Rohru three or four 
time.s, there was no dlfflculty for him to include the petty bus expenses, if he had 
Incurred them, In his return, which shows a total expense of Rs. 524/15/- only, 
while, under the rules he could have Incurred expenditure up to Rs. 2,000. Item 
No. 5 says that the respondent went from Simla to Dodra Kuar In August 1951; 
ihat the pony on which he rode died; that he paid its price to the owner Thakur 
Amin Chand but did not show any expenditure In the return. ' As was stated by 
the ifispondent, his electioneering tour did not start in August, but some time 
after hfs nomination papers were accepted, the date of the acceptance being 17th 
■October 1951. Shrimatl Subhadra Devi, wife of the aforesaid Thakur Amin Chand, 
stated as R.W. 30 that no price of the pony was taken from the respondent, and 
therefore none need have been shown in the return. Item No. 6 also relates t:o 
the same journey. Item No, 7 .says that fee was paid to Shri Shankar Nath Advocate 
and Shri Rajinder Singh, Pleader, ii) connection with the scrutiny of the nomination 
papers but the same was not shown. It was further stated that fee was paid to 
two other Advofcates for examining the return of election expenses and the same 
was also not shown. There is, however, no proof at all that any such fees were 

f iaid. The respondent denied the same and stated that he did not engage any 
awyer" regarding scrutiny of nomination papers and his return was filled up by 
the aforesaid Shri Rajinder Singh, whom he did not pay anything for the same, 
fihri Rajinder Shigh was a witness for the petitioner himself (P.W. 22). He has 
pot supported the allegation of the petitioner. Item No. 8 says that the respondent 
■has not shown Rs. 76 which he paid to the Congress Committee for the Congress 
ticket. There is, however, no proof at all that he incurred any such expense. He 
has stated that he never applied for the Congress ticket and that Rs. 75 was to be 
paid if an application was made, which was not the case. He has stated that 
he was requested by the Congress to stand and he complied with that request 
without having .made any application. In this, he is supported by the aforesaid 
Chri Jai Chand (P.W. 27) Secretary of H.P.C.C, Item No. 9 relates to the tour by 
Rajkumari Arhrit Kaur. There is no proof that the respondent incurred any 
expense in connection with the same. The respondent has denied it. In Item 
No. 10 various sums are alleged to have been paid by the respondent to his various 
polling agents. There is no proof at all of any of these. The respondent denied 
that he paid anything to his agents. Item No. 11 says that receipts and voucher* 
filed are no receipts in the eye of law. We, however, do not find any substantial 
defect. Proper bills and receipts of Kailash Printers Simla have been filed. Rs. 228 
wate spent by the aforesaid Shri Rajinder Singh (P.W. 22) on behalf of (lie 
respondent. Its account wa.s rendered by Shri Rajinder and the same is with the 
return. Rajinder Singh stated that he got the money from the respondent. The 
Jiccount consists of bus fares of himself and his companions, who went to work 
for, the respondent, and expenses of meals and tea. He was asked as to why 
receipts regarding meals and tea were not filed and he stated that the hotel keepers 
of that side do not give cash memos. In fact, they are petty shop-ke^ers. It hEUi 
been argued as to why the receipts for the bus fares were not filed. This question 
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should have been put to Rajinder Singh, who might have explained it. Item No. 1a 
also leJates to the aforesaid sum of Rs. 228. Item No. 13 says that a number of 
'^pamphlets and posters were printed by re.spondent No. 1. No less than Rs. 273/8/- 
have been included in the return on that account, It has not been shown that the 
j-espondent incurred a larger expense It is in evidence that the posters etc. which 
the Congress Committee issued were general, in favour of Congress candidates, and 
not In favour ot the respondent alone. In any case, the expenditure in connection 
therewith was borne by the Committee- Item No. 14 says that the respondent 
incurred the expenditure of his workers for keeping them in the Coronation Hotel. 
There Is no prool of this at all. Item No. 15, which Is the last, is general, and is 
to the effect that regular books of account were not kept and the expenditure really 
incurred waat more than Rs, 2,000. There Is no substance in this allegation also 
The respondent produced two copy-books of his account. 


Emphasis was laid on the issuing, by the respondent, of two cheques for Rs. 5,000 
jsnd Rs. 2,000 re.spectively as President of the Himachal Pradesh Congress Com- 
mittee. These are not referred to in any of the 1.5 items of List ‘G’. The counter- 
doils of the cheques which were got proved by the statement of the respondent him- 
■self show on what account the cheques were drawn and the respondent has also 
•explained the matter. The cheque for Rs. 2,000 was drawn by the respondent in 
favour of self on ^8th October 1951. As, however, was recorded by him on the 
fcack of the counterfoil, this was on account of salary of the employees and for 
[payment of bills etc. The amount was handed over to the then Secretary of the 
•Congress Committee named Sainu Ram Verma who acknowledged it on the back 
of the coiinteifoil. There is no proof that this amount was connected with the 
election expenses of the respondent; nor was the expense Incurred by the respondent 
ThtLCheque for Rs. 5,000 favouring Shri Rajinder Singh as Chief Organizer Himachal 
Congress is dated 22nd October 1951. The counterfoil shows it to be "on account 
•of publicity and office expenditure”. Shri Rajinder Singh, called as a witness by 
the petitioner, was not questioned about it. It has not been shown that any part 
■of this expenditure was incurred by the respondent for his election. If the 
Congress Committee spent money In the Interests of the Congress party to he^p 
•candidates generally, the respondent need not have shown the same in his return. 

Gian Ch^nd Pv.W. 27 and Shri Bhagat Chand R.W, 16 said that a few Congress 
-wcrc'ers went to Rohru and stayed at a hotel It was asked why that expenditure 
ns not shown in the return. Shri Bhagat Chand explained that the workers went 
to do prbpaganda generally for Congress candidates including himself: he stood from 
thqRajgarh constituency. There was another Congress candidate namely Rajkumari 
Amrit Kaur. who stood for the House of People. The respondent as R.W. 33 stated 
that there was also B.shadur Chand from Chin! constituency. All these .stood from 
Mahasu district of Himachal Pradesh. The respondent said that he did not spend 
anything in connection with the visit of the said workers, This being so the same 
■need not have figured in his return. Reference was also made to a meeting of 
the 'Rohru Congres.s Committee at which the names of the Congress candiclates 
-were proposed Including that of the respondent. This appears to have come off to 
•August. Tlie respondent denied that he was present. Even otherwise, this could 
not be called an expenditure in connection with his election. The respondent 
stated, as has been noticed already, that he never applied for a Congress ticket 
TSIothing else remains to be noticed in connection with this issue. The petitioner 
has failed to prove that the return of election expenses filed by the respondent is 
ialse In material particulars and Is not in accordance with law. 


We. therefore, find on this issue No. 2 also against the petitioner. 
Issue No. 4. — Para (a) of this issue i.s this: — 


, “Was respondent No. 1 disqualified for standing as a candidate at the election 
for reasons, alleged in paragraph 7; if so, what is Its effect? 

Paragraph 7 of the petition says that Pt. Padam Dev was disqualified for stand- 
ing as a candidate because at the time of his nomination he was a contractor 
Interested In a contract for supply of Ayurvedic medicines from his PharmaejJ 
styled as Simla Ayurvedic Pharmacy” as well as from other sources to the 
Himachal Pradesh Government as well as to the Government of India " 

. expressly made In the paragraph to section 7^d) of the Representation' 

•of the People Act, 1951, under which the disqualification was alleged to have been 
incurred. In paragraph 7 of the written statement, respondent No. 1 denied that 
he was disqualified, and he also denied that he was a contractor to Government lor 
^supply of medicines. He further p'eaded that section 7(d) of R.P,A. did not aoplv 
at all to nis case. 


applied for amendment as regards the name of the 
Pharmacy of the respondent He said that the name "Simla Ayurvedic PhLma(^” 
was wrongly given as the name of the respondent's Pharmacy in the petitfom He 



[Part H 


2038 THE GAZETTE OF INDIA EXTRAORDINARY 


said that the correct name was “D.A.V. Pharmacy” and prayed that an amendment^ 
to that edcct be allowed to be made in the petition. The prayer was disallowed 
but he was allowed to lead evidence as to what was the name of the respondent's 
Pharmacy, It i.s now common ground that the name was ‘‘D.A.V. Pharrna'cy” and 
this matter therefore need not detain us any further. 

The first important question in this connection is whether section 7 of R.P.A. 
applies to the case. When the Reioresentation of the People Act, 1951, Was enacted, 
there were no legislatures In Part C States, such ns Himachal Pradesh is. TljE 
aforesaid Act received the assent of the President on 18th July 19.51. It is Act No, 
XLUJ of 1951. In September, the Government of Part C States Act, ^o, XLIX of 
1951 was promulgated. It received the assent of the President on 6th September 
1951. Section 8 of the Government of Part C States Act is headed "Elections tO’ 
the Legislative Assembly”. It lays down: “The provisions of Part I and Parts IIL 
to XI of the Representation of Ihe People Act, 1951 (XLIII of 19.51) and of any 
rules and orders made thereunder for the time being In force, shall apply Ini 
relation to an election to the- Legislative Assembly of a State, as they apply ini 
relation to an election to the Legislative Assembly of a Part A State, subject to- 
such modifications as the Presiclent may, after consultation with the TElectjon Com- 
mission, by an order direct”. This section expressly excludes ‘the application ofi 
Part 11 of R.P.A. Section 7 of R.P.A. under which the respondent is alleged to havj 
been disqualified falls in Part II. On page 47 of Doabia’s Law of Elections and 
Election Petitions (1952) in paragraph 82 it is observed as follows: — 

"It is important to note that Part II of R.P.A., 1951, is not applicable to thee 
membership of Part C States Legislative Assemblies and consequently^ 
its section 7 and other section in this Part cannot be considered, while- 
determining the qualifications or disqualifications for such member- 
ship”. 

The petitioner’s counsel referred to section 17 of the Government of Part C" 
States Act, which is headed “Disqualifications! for nicmbership”. It reads thus: — - 

"A person shall be disqualified for being chosen as, and for being, a member- 
of the Legislative Assembly of a State, If he It, for the time being; 
disqualified for being chosen as, and fOr being, a member of either 
House of Parliament under any of the provisions of Article 102”. 

Part (1) of Artl-cle 102 of the Constitution, which deals with "Disqualifications 
for membership”, says that “a person shall be disqualified for being chosen as, 
and for being, a member of either House of Parliament” and then follow five clauses- 
(a) to (e). We are not concerned with clauses (a) to (d) here. Clause (e), 
reads thus: — 

\ 

"If he is so disqualifledr by or under any law made by Parliament”. 

It is argued on behalf of the petitioner that this clause makes section 7 ot 
R.P.A. applicable We do not asrec with this contention. In “The Interpretation 
of Statutes” by Maxwell (1946 Edition), on page 163, under the heading “Repug- 
nancy", we find the following obscivatlon: — 

“An author must be supposed to be consistent with himself, and, therefore, 
if in one place he has expressed his mind c'early, it ought to be pre- 
sumed that he is still of the same mind in another place, unless it 
clearly appears that he has changed it”. 

Again, on the same page it is observed: — ■ 

“It cannot be assumed that Parliament has given with one hand what It haa’J 
taken away with another”. 

As hr.s been seen. Part II of R.P.A. was expressly excluded from application 
to Part C States b.y section 8 of the Government of Part C States Act. This express 
exclusion clearly indicates the intention of the Legislature. If it be assumed, as 
the petitioner’s counsel has asked us to do, that by means of section 17 of the same 
Act, the Parliament meant to re-lmpose the said section 7 through Article 102 (i)(e), 
It will amount to this, a^ is observed in Maxwell, that Parliament was taking away 
by one hand what it had given with the other. R wa.s also observed in A.I.R. 1950 
Bombay 6 that a “court as far as possible must reconcile the different sections of 
the Ai.t ip order to carry out the objeci of the TjCgisiature”. There the Act in 
question was the Income Tax Act. The petitioner’s counsel referred to page 166^ 
(7165) of Maxwell where it is observed: “If the two sections are repugnant the 
known rule is that the last must prevail”. But the counsel for both the parties 
themselves observed that there was no repugnancy in the two sections. 
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Ihe petitioner’s counsel further brought to our notice a notification of the 
Election Commission published in the Gazette of Indio Extraordinary, Part I, 
Section 1, dated- 6th March 1952 (Exh.P.W.24/B) by which certain candidates of 
the Himachal Assembly r^ere disqualified on account of their having failed to 
file returns of their election expenses In the said notification, besides section 
142 section 7(c), of R.P.A, is also cited for disqualifying ttip candidates. From 
this it was argued that in the opinion of the Election Commission, section 7 of 
R.P,A. did apply to Part C States. The counsel l6r the respondent thought that 
there was a stereotyped form in the office of the Election Commission for use with 
regard to all the States, whether of Part A, B or C. It was further contended on 
behalf uf the respondent that it was not clear whether the Election Commission 
had applied its mind to the matter of the application of section 7 to Part C States. 

It was further submitted that the Tribunal is not bound, by the notification. In 
the matter under di.spute, even if it be assumed that it expressed the opinion of 
the Election Commission and that it is for the Tribunal to Interpret the Acts. 
There Is force in this argument. The respondent’s coun.scl showed to us. In the 
course of his arguments, an Order of Adaptations promulgated by the President 
under the aforesaid section 8 of the Government of Part C States Act on the very 
date on which the assent of the President was given to the Act, namely 6th 
Septerpher 1951 and the same also showed that Part II of R.P.A. did not apply ' 
to Part C States. After the above discussion We hold that Part II of the Repre_ 
sentatlon of the People Act, 1951, does not apply to Part C States and consequently 
section 7 of R.P.A , under which the respondent Is alleged to have been disqualified, 
does not apply in this case, because the said section falls within the excluded Part II. 

As.sumlng, for the sake of argument, that section 7(d) of R.P.A. applies to the 
present case, we haVe to see whether, as is alleged In paragraph 7 of the petition, 
“at the time of his nomination he (i.e. the respondent) was a contractor, interested 
in a contract for the supply of Ayurvedic medicines” to the Government. It is 
not disputed that the crucial date for determining disqualification was the date 
which was fixed for filing of nomination papers, which in this case was I2th 
October 1961. As has been seen, paragraph 7 of the petition Itself says “at the 
time of his nomination”. The present petitioner filed further particular, regarding 
me aforesaid paragraph 7 on 2.5th November 1952. There also in paragraph 2 he 
said: “That the date of the nominations for the election to the Himachal Pradesh 

DeBislalive Tlssembly, Shri Padam Dev was supplying Ayurvedic medicines 

In Election Petititon No. 92 of 1952 the Indore Election Tribunal observed on page 
1011 of the Gazette of India Extraordinary, Part II Section 3, 1st April 1953 “that the 
material date for consideration of the validity of the nomination paper is that of 

the nomination In Election Petition No. 67 of 1952, the Bangalore 

Electiwn Tribunal also observed on page 934 of the Gazette of India Extraordinary of 
2eth March 1952 that “a candidate should not have incurred any disqualification for 
being chosen as a member on the date of his nomination and that Is tho material 
point". Further, under the law. It has to be shown that there was a subsisting con- 
tract on the date of the nomination. In the Gazette of India Extraordinary, Part II, 
Section 3, dated 19th December 1952, the Assam Election Tribunal observed in 
Election Petition No. 149 of 1952 on page 1005 that what was to be shown was “that 
at the time of the nomination the contract in question was. In fact, subsisting in law”. 


It may be noted that there was no direct or express contract between the respond- 
ent and the Government. In the further particulars filed by the petitioner on 2.5th 
November 1952 he did not even use the word “contract” anywhere, although the- 
word had been used in paragraph 7 of the petition. In the further particulars he 
stated that the respondent “was supplying Ayurvedic medicines and goods to the 
Hirnachal Pradesh Government".’ 'The .system obtaining was this. The Director of 
Health Services, or more often a District Medical Officer, invited quotations from 
various firms including the D.A.V. Pharmacy, Simla, which was the firm of the res- 
pondent. Several firms of different places were registered with the Himachal 
Pradesh Government for supply of medicines. In one list 18 such firms arc mentionod 
and in another 12. It is admitted by the respondent that his aforesaid flrm._ vvhicn 
was at first an agency, and later a- branch, of the D.A.V. Pharmacy of which the 
Head Office, before the partition, was at Lahore, and after the partition, at Amritsar, 
was registered with the Himachal Pridesh' Government as one of the approved tinns 
for supplying Ayurvedic medicines lor dispensaries in Himachal Pradesh. When 
quotation.s were invited, the various firms, of course if they so desired, submitted 
quotations. In some official letters, the words used are that the firms should quote 
minimum rates acceptable to them. 01 course, medicines were .specified In tho official 
letters and quotations were invited regarding prices which the various firms would 
charge for t'le medicines. When the firms submitted their quotations of prices the office 
of the D.H.S , or, more often, D.M.O.. would select medicines and firms and would 
place orders for different medicines with dillerent firms and it was up to those firms 
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to supply all or any of tlie medicines indented. This would not amount to a contract 
-in the ordinary sense of the term. The petitioner’s counsel, however, would infer 
contracts from the above dealings. 

According to the, petitioner’s counsel, when a firm submitted quotations, It 
amounted to an offer and when the Government placed an order, it amounted to 
accejitance of that offer and constituted a contract. According to the respondent's 
counsel, if the aforesaid correspondence at all constituted a contract, the submission 
of quotations amounted to an invitation lor offer, the order placed by the Govern-' 
.ment amounted to an offer and if any firm chose to supply goods or convey acceptance, 
that would constitute a contract. 

By way of analogy, reference was made by the respondent's counsel to 1 Indian 
'Case 325, where It was held that “a catalogue of goods for sale is not a series of offers 
■but only an invitation for oilers”. It was further held in that case that when the 
.plaintiff, on seeing the catalogue placed an order, he made the proposal and the 
defendant accepted it, when he complied with the proposal. Similar view was 
-expressed in A.l.R. 1922 Lahore 100. In A.I-R- 1042 Privy Council 6, a party ascer- 
tained rates of interest from a Bank for deposits and the Bank sent quotations and 
the party filled up the form and mve.sted money. It was held that “the Bank’s letter 
with quotations was not an offer but only a quotation of business terms. The con- 
tract was made by the offer by the party In the opening form accepted by the Bank 
by the issue of the deposit receipt”. This supports the view taken by the respondent’s 
counsel in thi.s case. The petitioner’s counsel cited A.l.R. 1936 Calcutta 87 in which 
-It was held that “a letter communicating willingness to sell certain property for a 
certain sum in reply to a letter inquiring whether the property is to be s^jid amounts 
to an offer or proposal within the meaning of section 2 and is not merely an invitation 
to an offer”. This ruling does not seem to apply appropriately to the system 
detailed above. 

Further, section 7(d) of R.P.A. applies to executory contracts. In the- Indian 
■Election Law by Sarin and Pandit it i.s thus observed on page 277; “Clause (d) of 
section 7 of the Act of 1951 applies to executory contracts only, and not to contracts 
completely executed before the election, and where all that 'remains to be done is for 
the Government to make payment to the contractor who receives the payment after 
the election”. The English Law in'the matter being identical, reference was made 
by the respondent’s counsel to page 22 of "Roger on Elections” Volume II, “Parlia- 
mentary Elections and Petitions” (1928 Edition) where also it was observed thus: — 
“It has been held that the above Act applies to the executory contracts only and not 
to contracts completely executed before the election and where all that remains to be 
•done is for the Government to pay the money”. Exacty the same is given on tage 
52 of “Parker’s Election Agent and Returning Officer” (Fifth Edition). Compare also 
section 55(1) of the Indian Sale of Goods Act, which lays down: “Where under a 
contract of sale the property In the goods has passed to the buyer and the buyer 
"wrongfully neglects or refuses to pay for the goods according to the terms of the 
eontract, the seller may sue him for the price of the goods”. Property in the goods 
passes ordinarily on delivery and if its price Is not paid the seller has the right to 
£ue for the price of the goods supplied. 

Si 

The petitioner’s counsel referred to A.l.R. 1931 Calcutta 288, in which, under the 
Bengal Municipal Act, a contractor, whose bill for work done had not been paid by 
the Municipal Committee, was held to be disqualified for being a Municipal (Com- 
missioner, That ruling does not help In the present case. Apart from the fact that 
the case was under the Municipal Act, the words of which were different, there the 
person concerned appears to have been a contractor in the ordinary sense of the 
term, while the respondent here Is not so. 

After having discussed the law bearing on the subject, we shall now proceed to 
examine whether there was any subsisting contract for the supply of medicines on 
behalf of the respondent on 12th October 1951, which was the date of nomination. 
It may be mentioned here that according to the respondent he transferred his busi- 
ness te Shrimati Subhadra Devi R.W, 30 In the first week of October and had nothing 
to do with the business, including the supply of medicines to Government, after the 
aforesaid time. We shall, however, examine the question whether there was eny 
subsisting contract on the crucial date, ignoring, for the time being, the plea of 
transfer. 

The petition’s counsel relied on one instance, each, from three, out of four, districts 
of Himachal Pradesh, namely Mahasu. Slrmur and Mandi, in his attempt to prove 
a subsisting contract. Evidence regarding the correspondence and dates etc. has 
been given principally by three witnesses namely Shrl Ram Lubhaya (P.W. 26), 
Accountant of the office of the District Medical Officer, Mahasu, Shri Phul Chand 
Gupta (P.W. 17) Auditor of the Accountant General’s office, Simla, and Shrl Mlthan. 
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Lai, Superintendent, Establishment, Himachal Pradesh, who was formerly 
Superintendent of the office of the Director of Health Services, Himachal Pradesh and 
who was examined as a Court witness on the 2nd instant. Supplementary statement 
of the aforesaid Shrl Phul Chand Gupta was recorded on the 2nd instant and of 
Shrl Ram Lubhaya on the 4th. A very large number of documents were filed ni 
Court on behalf of the office ot Director, Health Services, and D.M.O. Mahasu etc., 
at the instance of the petitioner. We shall take up each of the three instances ofie 
by one, 

Ip the Mahasu Instance, the D.M.O. called for quotations on 25th July 1951. from 
several firms including the D.A.V. Pharmacy, Simla. Quotations were received befora 
27th: October 1951, the exact date not being a.sccrtamable from the papers avail- 
able, On 27th October 1951, the D.H.S. wrote to the D.M.O, to order the medicines 
and the D.M.O. placed the order on 19th November 1951. Medicines were supplied, 
in December 1951 and January 1952. Payment of Rs, 3,281-lHO as price of those- 
medicines was made on 18th April 1952 by the aforesaid Ram Lubhaya to Shrl Bhu 
Dev Shastrl (P.W. 28 ) who stated that he was running the business for the aforesaid 
Shrlmati Subhadra Devi (R,W, 30) and that he handed over the money to her; and 
she supported this. As the order in this case was placed on 19th November 1951, 
even if, according to the argument of the petitioner's counsel, that were to be takea. 
las acceptance, the contract came into being much later than the date in question 
namely 12th October 1951. It is common ground that any disqualification incurred 
subsequently is not within the jurisdiction of an Election Tribunal. 

In the case of Sirmur, the D.M.O. placed an order with four firms Including the ■ 
D.A.V. Pharmacy, Simla, on 25th September 1051 for supply of certain medicinea. 
On 24th October 1951, the D.M.O. issued a reminder. On Slst October 1951, Lai 
Singb, an employee at the D.A.V, Pharmacy, Simla wrote to the D.M.O. that the 
supply was being arranged, On 27th November 1951, the D.M.O. pressed that the. 
supply be made by the end of the month, adding that otherwise the order should be 
takerr as cancelled. In this connection it was pertinently remarked by the res- 
pondent’s counsel that if the quotations constituted proposal and the D.M.O’s order 
acceptance, the Government need not have said that the order be taken as cancelled 
but would have claimed damages for a breach of the contract. On 30th November 
195L a telegram was sent to the Civil Surgeon, Nahan, requesting for extending 
the date for supply up to the 5th December. The telegram also said that delay was 
due to elections. The telegram purported to have been sent by “Padam Dev”, 'rhe 
original telegram is not in Court It is the copy which was received by the Civ'll 
Surgeon. On the same date le. .'10th November 1951 the aforesaid Lai Singh sent 
a copy of the telegram by post in confirmation to the said D.M.O,, adding that 
medicines would reach Nahan by the 5th. This copy and the endorsement below It 
are typed. It is signed by Lai Singh and below his signature within brackets there- 
is typed the name "Padam Dev”, It appears from this that the telegram also waa 
given by LaP Singh In the name qf Pt. Padam Dev. The medicines appear to have 
been supplied by 5th December as the bill submitted was dated Oth December. 'The- 
conlract, if any, should be taken to have come into being xm 31st October 1951 whem 
Lai Singh conveyed acceptance by writing that the supply vvas being arranged. 
This date also is subsequent to the crucial date'12th October 1951. It has not I een. 
shown when payment for this supply was made as the relevant receipt has not been 
found. 

Greatest stress was laid by the petitioner’s counsel on the Mandi instance. The 
respondent has admitted that the acknowledgement of receipt of Rs. 395 dated 3rd 
March 1952 (vide page 2475 of the record) is signed by him. The statement made, 
land the record produced, by Shrl Phul Chand Gupta, Auditor, however, leaves no 
idoubt that the actual payment by the D.M.O. Mandi to the D.A.V. Pharmacy, 
Simla, In this case, was made in September. 1951, as the bill of the D.A.V. Pharmacy 
for the aforesaid amount was entered in the statement received in the office of the 
Accountant General. Simla, in September as voucher No. 15 of the Mandi Treasury. 
There was a remark against it "Receipt not received, will follow”, The Auditor 
Stated; "Some receipts are sent promptly by the various departments and others are 
delayed”. It appears that the D.M.O. Mandi Insisted on having a receipt of Pt. 
Padam Dev hhnself who apparently could not be contacted earlier. The so-called 
receipt reads thus: — "With reference to your memo No. M-29/25-1233. dated the 23rd 
February 1952, receipt of Hs. 395 (three hundred ninety five) only regarding tne 
payment of our bill in full is hereby acknowledged”. This receipt Is shown as 
having been written on 1st March 19.52, but was s’gned by- Pt. Padam Dev on 3rd 
March 1952, which date he gave along with his signature. It therefore appears to 
be only an acknowledgement of the money which was received In September 1951. 
According to the usual procedure, the D.M.O. Mandi appears to have withdrawn 
the amount from the Mandi Treasury on the strength of the respondent’^ bill and 
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remitted the amount from Mandi to him at Simla by a rheque or a draft and added: 
“Rcogipt not received, will follow”. Thus, in this case also there was no subsisting 
contract on the date of nomination. Assuming that payment was made in March 
1952, still there was no executory contract; the bill, having leached D.M.O. Mandi in 
September 1951 left no doubt that medicines ha’d been supplied by them. We have 
already referred to Roger and Parker etc. to the effect that the mere fact that pay- 
ment was yet to be made is immaterial and we have held A.I.R. 1921 Calcutta 288 
tO' be no guide in this case. This iimshes the onJy three instances specilically relied 
on by the petitioner’s counsel in his arguments. 

There remains the question of the alleged transfer of the business of D.A.V. 
Pharmacy, Simla, by the respondent to Shrimati Subhadra Dcvi, H.W, 20, in the 
first week of October, 1951. • Evidence In that connection was given by the les- 

S ondent himself R.W. 33, the aforesaid lady, R.W. 30, and Shri Satya Prakash, M.A., 
[eadmaster, D.A.V. High School, Simla, R.W, 14. The alleged transfer was sup- 
ported by two witnesses summoned by the petitioner himself, namely Pt. Bhu Dev 
Shastrl, Ayurved Shiromani, P.W. 26, and to some extent by Shri Jai Chand, P.W. 27, 
Secretary of the Himachal Pradesh Congress Committee. We llnd it unnecessary 
to examine the evidence about the alleged transfer, in view of our findings recorded 
above, namely that section 7 of R.P.A. does not apply in the present case and, 
assuming that it docs, there was no subsisting contract on the date of nomination 
i.e. 12th October 1951. Therefore, transfer or no transfer, the respondent was not 
disgualifled for standing as a cahdidate for the Himachal Pradesh Legislative 
Assembly. 

Our finding, therefore, on part (a) of Issue No. 4 is against the petitioner. Parts 
(b) and (c) of the said issue no longer arise. Moreover, the matter oi part (b) is 
outside the .jurisdiction of the Tribunal. 

Issue No. 1 (again). 

Only one portion remains to be examined under issue No. 1. It forms the subject- 
matter of clause (f) of paragraph 5 of the petition. It runs thu.s; — 

“The respondent No, 1 or his agents or jjther persons with the connivance oI 
respondent No. 1 or his agents obtained or procured or abetted or 
attempted to procure the assistance for the furtherance of the prospects 
of the election of the respondent No. 1, from a large number of persons 
serving under the Government. Full particulars of the corrupt practices 
mentioned in this sub para are given in the List marked as F’ attached 
with this petition, which may be read as a part oi tills petition”. 

List ‘F’, however, reads thus: — 

“Regarding the facts to be mentioned in this list, the petitioner relies upon the 
particulars and facts mentioned in the List ‘D’ which at the same time 
constitutes the corrupt oractlce of getting help etc., from Government 
servants as provided in section 123 of the Representation of the People 
Act, 1951”. 

List ‘D’ consists of nine items. Of these Noe. 1 and 2 i;elate to alleged spiritual 
undue influence and as such they have been dealt with. There is no mention of any 
Government servant in item No. 2, In item No. 1, however, there is a mention of 
Amar Singh Zaildar and this would be examined. The remaining 7 items do relate 
to the alleged assistance by Government servants and would be gone into. 

The matter falls under sub-section (8) of section 123 of R.P.A, The said sub- 
section runs thus:— 

“The obtaining or procuring or abetting or attempting to obtain or procure by 
a candidate or his agent or, by any other person with the connivance of 
a candidate or his agent, any assistance for the furtherance of the pros-j 
pectf, of the candidate’.s election from any person serving under the 
Government of India or the Government of any State other than the 
giving of vote by such person”. 

Before proceeding to assess the proof of the alleged corrupt practice we shall 

notice generally what the law expects in this connection. Section 83 of R.P. says 

in suta-seclion (1) that “an Election Petition shall contain a concise statement of 

the material facts on which the petitioner relies ". And its sub-section (2), 

. .runs thus: — 

“The petition shall be accompanied by a list signed and varlfied in like- 
manner setting forth full particulars of any corrupt or illegal practice 
which the petitioner alleges, including as full a statement as possible 
a., to the names of the parties alleged to have committed such corrupt 

or illegal practice and the date and place of the commission of each 

such practice.” 
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The wurd used in sub-section (2) is “shall”, which shows that the furnishing 
■■of full particulars in a list is mandatory. In Ft. Nanak Chand’s Law of Elections' 
(Edition 1951), this matter is discussed on pages 380 — 383. There It is given that 
the furnishing of full particulars is required “with a view to give the earliest 
possible notice of the charges relied upon by the petitioner to the respondent and 
to prevent his being harassed by tresh matter being introduced at later, stages”. It 
is further observed: “The allegation of edrrupt practice is a quasi-criminal charge 
and the respondent should know the exact charge at the earliest possible moment’'. 
It is also observed there that if particulars are not given, the relevant paragraphs 
in the petition should be struck off, Aulhorilie' are • cited under the afqrc.said 
observations It is also pointed out that m an Election Case of Amritsar City. (2 
Hamnipnd’s Indian Election Petitions 17), “the commissioner opined that it would 
be a dangerous precedent to encourage any laxity with regard to this rule”. It is 
Jurthcc obstivcd that “evidence should be conlined to corrupt practices of which 
particulars have been filed”. With reference to another case (3 H.I.E.P. at 241, 
242) it. is observed that “where evidence was led by the petiliorier on various charges 
which had not been included in the list of the particulars and the counsel for the 
respondent raised nu objection as to this, the Commissioners uphold the objection 
and refused to consider the evidence tendered on behalf of the petitioner on ruch 
teharge.s”. On page 382 reference is made to a case where the Commissioners dis- 
|issed a petition on the ground of failure to give material facts and particulars. 

In the Gazette oj India Extraordinary, dated 20th January, 1953, there is reported 
a decision of Gorakhpur Election Tribunal on pages 172 — 178 in Election Petition 
No. 269 of 1952. In this case lists of particulars were filed with the petition, but 
the ii.sts were not verified as required by sub-section (2) of section 83. Subse- 
quently, verified li.sts were submitted afresh. This was, however, done after the 
limitation for submission of the petition was over. The verified lists therefore were 
not accepted and the petition itself was dismissed on the ground that it did not ful- 
fil the requirements of sub-section (2) of section 83, which were mandatory. 

Now we shall proceed to examine the evidence. It would be better to take up 
jthe case of each person separately. 

^ Raghubir Dan Zaildar- — He is referred to only in paragraph No. 7 of list ‘D*, 
where it is stated that on i9th November 1951 he arranged a meeting at village 
Dalgaon and there a.sked the voters to vote for respondent No, 1 and other Con- 
egress candidate He is also alleged to have told the voters that he was instructed 
by the Government to do so. 

The only 'witness who has given evidence supporting the allegation in para- 
graph No 7 of the list is a defeated candidate Sanam Ram (P.W, 24), admittedly 
n political all.y of the present petitioner from the start of their politcal activities. 
-Surat Singh (P.W. 3)) and Sanju (P.W. 8) alleged that the Zaildar canvassed for 
the respondent at Karallsh, while the original petitioner Gian Singh P.W. 10 deposed 
similarly regarding Rohru. The aforesaid Sanam Ram also stated about village 
Pujarll. All thi.s evidence i.s inadmissible and cannot be considered, because no 
‘ village other than Dalgaon i.s referred to in the list. On pages 433-434 of "Indian 
Electirii Cases” (193.5-51) by Sen and Poddar a similar case is referred to and_ there 
it was held ■‘fhat the petitioner cannot be allowed to establish the commission of 

the corrupt practice at any place not mentioned in the petition or in the 

list appended to it”. Consequently, evidence produced regarding 13 villages was 
rejected. Here the evidence in support of the particular instance cited in the list 
being that of one interested withnes.s only, 11 is hereby found that the charge of 
Vobtaining assistance from Raghubir Das Zaildar is not proved. Gokianand, also a 
witness for the petitioner (P.W. 9) stated that he never saw the said Zaildar doing 
-any projpaganda The Zaildar liimseil as respondent’s witness-" No. 1 and several 
;her witnesses for the respondent controverted the allegation of the petitioner In 
This behalf. Raghubir Das Zaildar was confronted with a post card (Exh. P.A ) of 
23rd September 1931 which he wrote to Shri Gian Singh in reply. The same does 
not' help the petitioner in an.y way. There in the Zaildar assessed chances of 
various candidater and con.sidered that Sanam Ram might succeed. The letter does 
not show that the Zaildar was holding ari.y candidate,- much le.ss the respondent 
No. I. 

Amur Singh Zaildar.— Kc i.q mentioned in paragraph 1 and paragraph (5 of list 
‘D’. Paragraph 1 contain.s an allegation of a meeting having been convened by this 
^aildar and his son Padam Singh at the temple of Kul Devta, where voters were 
Fadminigtered oaths in order to vote for the respondent'. Thi.s matter has already 
been dealt with under the heading of undue influence, where it was pointed out 
that no evidence was led by the petitioner in support of this allegation, while several 
-witnesses for the respondent including Amar Singh Zaildar (R.W. 3) controverted. 
It. Paragraph No. 6 is to the effect that Lambardars had been ordered to arrange 
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re(;eption lor the Rujkumari as well as respondent No. 1 and bands were arranged, 
from temples. Farther it says: “Shri Dhan Snkh Lambardar of Kui Ghori was 
reprimanded for his negligence in not arranging a good reception by Zaildar Amar 
Singh. ■ He was warned that unless he helped the Congress candidates in the best_ 
possible manner he would be dismissed”. There is only the evidence of Dhan Sukh ' 
Lambardar himself (P.W. 16) in this connection, and even he does not support the 
material allegation made in the last sentence quoted above. He only stated that 
three days after the Ra.1kumari went away, Amar Singh Zaildar asked him why he 
did not 'arrange for a band and the witness replied that he received no instructions, 
on which the witnes.s was told not to be negligent in future. Even if the witness is 
believed, this related only to the reception of the Raiknmari, and the witness him- 
self doe.i not make any reference to the matter of election in connection with her 
visit. He does not say, as is alleged m the list, that he was warned that unless he- 
helped the Congress candidates he would be dismissed. In cross-examination, tha 
witness stated that none else was present when the Zaildar spoke to him and that 
he himself also did not speak of the matter to any one. He also stated that he 
supported Sanam Ram. We And that the allegation contained in paragraph 6 off 
the list is not proved. Amar Singh Zaildar (R.w. 3) denied the allegation. 

Two other witnesses namely Snnju Kohli (P.W. 6) and the aforesaid Sanam Ra; 
(P.W. 24) spoke of the Zalldar’s propaganda at other places. On the strength o, 
the (authorities referred to already, we hold that evidence to be Inadmissible, as 
those other places were not mentioned In the list. Gian Singh, the orlg^inal petition- 
er, who was a candidate (P.W. 10) stated that he never saw Amar Singh Zaildar 
doing any propaganda. The Zaildar was" also confronted with a letter of his^ 
(Exh, P.D.) of 22nd September 1951 written to Gian Singh In reply. The same 
also does net help the petitioner. Exh. P.W. 10/A Is a com^aint which Sanam Ram 
aforesaid made to the Deputy Commissioner making allegation against Raghubir 
Das and Amar Sirgh Zaildars about their having helped Pt. Padam Dev, in the 
election. This complaint is dated 1st December, 1951, while the result of the 
election was declared on 30th November, 1951, .This related complaint by a defeat- 
ed candidate has no value. If the allegations were true, Sanam Ram should havej 
made the complaint during the pre-election days when the Zaildars ate alleged^ 
to have been carrying on propaganda for the respondent. *rhus the charge regards 
Ing Amar Singh Zaildar is also not proved. 

Padam Singh . — Padam Singh is a son of the aforesaid Zaildar Amar Singh. He.'' 
was admittedly a polling agent of the respondent. It is true that Amar Singh 
stated: “Sometimes if there is any urgent work to do and I am ill or other-wise 
unable to go, Padam Singh goes to do that work”. Even so, Padam Singh does not 
thereby become n de facto Zaildar, as it is sought to be made out by the petitioner. 
It has not been shown that employing Zaildar’s son as a polling agent Is a corrupt 
practice. Paragraphs 1 and 8 of list ‘D’ refer to Padam Singh’s having convened 
meetings etc, for the respondent. The same is immaterial, as Padam Singh wasi- 
not a Government servant. 

Karam Chand Chauhan . — He is mentioned in paragraphs 3 and -9 of the list 
‘D’. It i.s not denied that he was an employee in an office of Government of India, 
New Delhi, and was on leave from Ist June 1951 till 20th January, 1952. Shrt 
K_ N, Tewari (R.W. 25), who brought the relevant record, showed that the leave- 
was on grounds of Illness and was extended from time to time on medical certl- 
fleat-es. If the object of Karam Chand’s taking leave was to help Fd. Padam Dev, 
as is allegecl, he need not have taken leave for neatly eight months Including ad 
auffleient period after the elections. In paragraph 3 of list ‘D’, the only thing 
alleged agam.st the said Karam Chand is that he read out a welcome address lit, 
honour of the Rajkumari when she visited his vi age Arhal, The reading of tb| 
address is deposecl to practically by the aforesaid Sanam Ram (P.W. 24), a defeatei- 
candidate, alone. Several witnesses for the respondent have stated that Sanam Ram 
was not even present at Arhal on the occasion of the Rajkumarl’s visit and they 
have further deposed that no address was read out in honour of the Rajkumari by 
any one. Ishwar Singh (P,W. 1) is a resident of the said village Arhal, He said:, 
that Karam Chand and others made arrangements for welcoming the visitors but 
he did not mention the address. Moreover, the reading of an address In honour of 
a Cabinet Minister, if the allegation be true, cannot be said to be anything wrong, 
aspeclaily when its contents have not been disclosed and it has not even beem 
alleged that tlie address had any reference to election matters. Again, It is nofl 
shown how Is the respondent responsible about It. It Is not alleged that the 
address was read out at the instance of the respondent. 

Some evidence, not quite consistent, was given by the aforesaid Sanju KohR, 
(P.W. 6) and Sunder Singh (P.W. 7) about Karam Chand’s having lectured or 
Aborted people iP vote for Congress at Kansa Kotl, which was On the way of the- 
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Rajkumari’s party from Baghl to Rohru. This evidence cAnnot' be looked info 1(1 
the matter is not mentioned in the list. Goklanand (P.W. 0) stated that at tbo 
meeting of the Rohru Congress Committee In July-August 1951 Karam Chand pro* 
posed the name of Pt. Padam Dev as a Congress candidate. This evidence had 
been refuted by witnesses for the • respondent, and being not mentioned In the 
list cannot be considered. A few other witnesses like Data Ram (P.W. 11) and 
Joban Singh (P.W. 12) alleged propaganda by Karam Chand In favour of the res- 
pondent at some other places. That too Is Irrelevant. The context of the passage# 
in paragraph 3 of the list would show that the allegation about asking the audience 
to vote for oflicial candidates such as respondent No. 1 does not relate to 
Karam Chand, but only to Sit'al Singh and Kahan Chand. Unfortunately, there Is 
a comma and no1 a full-stop after the words “Shri Karam Chand Chauhan a Cov- 
ernment servant”, alter which the names of Sitnl Singh etc. follow. Assuming that 
the sa'ld allegation relates also to Karam Chand, we find that the same Is not proved 
by any evidence worth the name. Even Sanam Ram (P.W. 24) only states of 
Karatn Chand 's having read out the address and nothing more. The statement of 
Gian Singh (P.W. 10), the original petitioner, that Karam Chand did propaganda 
at Arhnl does not refer to the occasion mentioned in ^he list and even otherwise 
cannot be relied on, Karam Chand himself has appeared as R.W, 15 and has 
denied all the allegations made against him, and he is corroborated by several other 
witnesses for the rc.spondent, for instance Shri Kundan Lai Deshta, a pleader of 
Rohru (R.W. 11) and Shri Bhag Chand (R.W. 17), Headmaster of the Government 
High School, Arhal, in the compound of which the meeting on the visit of the 
Rajkumari was held, 

Par.^graph 9 of list ‘D’ relates to the false rumour alleged to have been spread 
by Karam Chand and others about Gian Singh’s having been beaten at Tlkkar etc. 
This has been dealt with already and it has been found that this allegation also i9 
not proved. We, therefore, find that the charge regarding 'Karam Chand is not 
established, 

Swatavtranand . — Paragraph 4 of list ’D’ says that Swatantranand, a teacher of 
a Government Primary School at Kuprl, who Is admittedly a son-in-law of res- 
pondent No. 1, did extensive propaganda for the respondent at various places. While 
some witnesses for the petitioner supported this allegation, a large number of 
witnesses for the respondent including the said Swatantranand himself (R.W. 24) 
controvert the allegation. The aforesaid paragraph 4 further says that an official 
report wa-s made about the said activity of Swatantranand by respondent No, 3 
to the superior authorities of the Education Department. No such report has been 
pnoved. The respondent No, 3 Rameshwar Das has appeared as a witness for the 
petitioner (P.W, 18). He neither alleged that any propaganda was done by 
Swatantranand, nor did. he say that he made any report against him. Another 
rival cnndida'o Sanam Ram (P.W. 24) expressly stated that he did not see 
Swatantranand doing propaganda for his father-m-law. The counsel for Ihe 
petitioner did not refer to Swatantranand in the course of his arguments. Conse- 
quently, the counsel for the respondent also did not. We find that the charge 
regarding Swatantranand is not proved. 

Sital Singh and Kahan Chand . — They are brothers. Sltal Singh was an extra- 
departmental agent of post olHi'c at Arhal and Kahan Chand at Rohm. They were 
performing the functions of Branch Postmasters. Kahan Chand began to work as 
extra-departmental Sub-Postmaster after the elections. Regarding them the allega- 
tions are contained in paragraphs 3 and 9 of list ‘D’, _ Paragraph 3 related to the 
visit of Rajkumari Amrit Kaur. It stated that Shal Singh and Kahan Chand took 
part In the propaganda lor respondent No. 1 and the Rajkumari and they Impresseii 
upon the audience to vote for the official candidates. They are also said to have 

held out ‘'promises to voters to make efforts to open a sub post office at Rohru 

"The audience mentioned refers to 'the meeting which took place at Arhal on the 
visit ol the Rajkumari. There is no evidence at all that Kahan Chand and 'Sltal 
Slng'n made any speech what.socver on that occasion. According to the respondent's 
witnesses, Kahan Chand wa.s not' even present. They themselves have also come 
into the -^tness box as witnesses for the respondent and have denied the allegations 
made against them; Sital Singh is R.W. 20 and Kahan Chand is R.W, ,31. 

Paragraph 9 of list ‘D’ alleges spreading of a false rumour that the original 
petitioner Gian Singh was man-handled at Tlkkar etc. This rumour Is stated In 
the said paragraph to have been spread by “Karam Chand Chauhan with the con- 
nivance of the lespondent No. 1 as well as his agents Sltal Singh and Kahan Chand 
Po&lmaster.s”, I'his' allegation has been dealt with already, and found to be not 
proved. 
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Nothing was said about Kahan Chand by the petitioner’s counsel in his argu- 
ments. He, however, laid stress on the admitted fact that Sital Singh was one of 
the two polling agents of respondent' No. 1 lor the polling station Arhal, the other 
being Shadi Ram R.'W. 28. It was vehemently argued that the appointment of 
Sital Singh as a polling agent was a major corrupt practice- under section 123(8). 
There was. however, no such allegation at all -in the list ‘D’. It was argued that 
the .words "his agents Sital Singh and Kahan Chand” in paragraph 9 of list ‘D’ 
impliedly refer to the matter. We are not prepared to accept this contention. 
Kahan Chand is not alleged even now to have been an agent of t^e respondent. 
Under section 83(2) the petitioner was bound to specifically allege that Sital Singh 
was appointed by the respondent as his polling agent and should have given t’ue 
date and place etc., if he sought to rely on it as a corrupt practice. Evidently 
it is an after-thought to introduce the matter as a corrupt practice. On the basis of 
the law already cited, this cannot be allowed and the Tribunal cannot go into this 
matter. 

Assuming that this matter can be gone into, let us first see whether Sital Singh 
was a Government servant. The ivords used in section 123(8): “person serving 
under the Government of India or the Government of any State” do not necessarily 
connote anything different from the common expression “Government servant”. 
■While in clause (i) of paragraph 5 of the petition, the petitioner uses the words 
“persons , serving under the Government”, in the relevant list ‘F’ referred to in 
that' clause, he uses the words “Government servants”. The expression used ip 
paragraphs 3 an.l 5 of the relevant list ‘D’ is also “Government servant”. 

ft is not disputed that Sital Singh and Kahan Chand are what are styled “extra- 
dep.artment'al agents” under Post Office Rules. We shall notice the particular points 
relating to such persons. The evidence in this connection was given by Shri 
Ram Parshad Singhal of the General Post Office Simla (R.W. 29) and some Post 
Office Rules etc. were further relerred to in tliis connection in the course of argu- 
ments by the parties’ counsel. The same shosv that extra-departmental agents are 
appointed from among “school masters. sta'Ion masters, shop-keepers, land-holders 
and pensioned servants of Government who have sources of income apart from 
their allowance for postal work”, (I'ide paragraph 284 of Post and Telegraph Manual 
Volume IV). It is eiiiphasized m the rui-es in more than one place that “they should 
possess some independent means of subsis'ence or should have spare time to earn 
sufficient income in addition to the allov/ancce”, [ride paragraph 572 A(3) ibid]. In 
the present case, both Sital Singh and Kahan Chand were school masters. Both 
seem to have letired. Kahan Cnand cuhiva+es land and Sital Singh is salesman 
of a Co-opera'-ive Society, besides their doing Post Office worl;. Paragraph 4 of the 
Manual of Appointment's and Allowances of officers of the Indian Post and Telegraph 
Department. Chapter 1. re: cla.ssificalion and status of services lays down that 
extra-departmental agents, like Fankhapuliars. BaiiislVis. Sweepers, Grass-cutters, 
cobblers etc. are wholly excluded from the operation ot the Civrl Services Rules. 
Paragraph 62 of Circle Orders of the Punjab and North West Frontier Postal 
Circle, Section VIII, says: “Persons employed as -Xira-depar*mental agents have 
no claim whatever to any permanent appointment or promotion in the department”. 
Memo. No. A116-1/48, dated 20th March 1948 from the Director General, Post and 
Telegraph, New Delhi, says: “The basic idea of the extra-departmental system is 
that extra- departmental agents should be employed only when there is not enough 
work to justify the employment of the depart.mental stall. It has been decided fliat 
generally when work exceeds 5 hours per day. extra-departmental agents should 
not be employed, and if any are now employed tfiev should be replaced by depart- 
mental stafl'”. Shri Singhal (R.W. 29) stated: “Postal Rules relating to leave, 
gratuity, pa.v end pensh-n etn. do niit apply to them. They are not entitled even 
to casual leave”. Ke also staled that in case they V'a.it to absent themselves 
temporarily from I'ne'r dutv, they have to make arran.g oment for a sub.stitute on 
■their own responsibility. In these circumstanc.os. we are inciined to hold that 
extra-departmental agents like Sital Singh and -Kahan Chand are not Government 
servants' or “nersons gerving under the Government” within the meaning of section 
123(8) of E.IhA. 

Assuming that SPal Singh was a “person serving under the Government”, it 
has to be .‘--een whether his appointment as a polling agent was “for the furtherance 
Of the prospects of the candidate’s election”. Nothing has 'oeen shown beyond the 
fact that he was apbointed a polling agent: there is no evidence worth the name 
that he canvassed votes for the respondent. The respondent as R.W. 33, stated that 
he appointed him as one of his two polling agents in order to identify the voters 
and prevent personation arid that he was only to sit inside the polling bootii to 
assist the polling staff in the aforesaid matter, while Shadi Ram. the other polling 
agent was to work outside the polling booth. Sital Singh himself (R.W. 20) :ilso 
denied that he did any canvassing etc. for the respondent. In Petition No. 3 of 
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1952, the Election Tribunal Jabalpur held thus about a polling agent in that case-: 
“He had no doubt worked, as respondent No. I’s polling agent on the date of the 
polling af Kalar Banki. But in our opinion a polling agent is a person more to 
assist the work of polMng than to work: for the candidate in the polling station” 
(vide page 552 paragraph 27, of the Gazette of India Extraordinary, dated 26th Febru- 
ary 1953). The petitioner’s counsel referred to two decisions of the Patiala Election 
Tribunal in which they held the appointment of Government servants as polling 
agents to be a corrupt practice. The decisions were given in Election Petition 
No. 214 of 1952, vide .Gazette of India of 5th February 1953, from page 315 and in 
Election Petition No. 100 of 1952 ride Gazette of 21st February 1953, from page 477. In 
one 0.1 the cases the polling agent was an Army officer, wiio was also a Lambardar and 
in the other, he was a member of the Debt Conciliation Board. It was alleged by the 
petitioner that these influential Government servants actively procured votes for 
the returned candidates. There is no such proof in the present case. We do not 
regard the said Patiala rulings .to be an appropriate guide in the present case. We 
are inclined to agree with the view of the Jabalpur Tribunal referred to above. It 
is t’) be noted that now the ballot is secret and no cross-niark etc. is to be put on 
a ballot paper, and therefore a polling agent who merely sit's with the polling staff 
to identify voters cannot be said to further the prospects of a candidate’s election. 

For the aforesaid reasons we hold that assuming Sital Singh to be a Government 
^ervant, his appointment as a polling agent,, which was not specifically alleged as 
k corrupt practice, and which is not proved to have been for furtherence of the 
prospects of the election of the respondent, is not detrimental to the respondent's 
case. 

^ Moti Ram and Daulat Ram. — They are referred to only in paragraph 5 of list 
‘D'j whioli reads thus : — 

“Moti Ram and Daulat Ram of Sharog who were working as postman and 
packer in the P'ost Office and were Government servants did e-xtensive 
propaganda in favour of respondent No. 1, and told the voters that 
they must vote for the respondent No. 1 i^’ho was an official candidate 
helped by the Government and in case they did not do so they would 
be severely dealt wi'Ii. These two persori.s v'ere the seconder and pro- 
poser of the respondent No. 1. Shri Daulat Ram took have from 
15th November 1951 and lor some other days also, and came back t'o 
his duty long after 23rd November 1951 aiter helping the respondent 
No. 1 by making propaganda in his favour and in various other ways”. 

It. is clear that the complaint I'egarding these two G.overnment servant's was that 
they actively helped the cause of the^ respondent and did extensive propaganda for 
him. There is, however, no proof worth the name in support' of this allegation. 
Regarding Moti Ram. a postman, of G.P.O. Simla, there is no such evidence at 
all. Regarding Daulat Ram. a postal packer attached to G.H.Q. Post Office, Simla, 
only the original petitioner Gian Singh (P.W. 10) made such an allegation, which 
cannot’ be relied on. Moti Ram and Daulat Ram denied He allegation as res- 
pondent’s witnesse.s R.W. 18 and R-W. 32, respectively. Some other witnesses for 
the respondent also stated ti.at these two men did no propaganda. Daulat Ram 
admitted that he went home on leave for 10 days from 18th or 19th November and 
added that the reason for his taking leave was that his wife was about to give birth 
to a bab.y and a son of his was ill, and that therefore, he only stayed at' home. 

Great' stres.s was laid in the course of the arguments bv the counsel for the 
petitioner on the fact of Mofi Pam's and Daui-at Ram's liavias seco.nded end pro- 
posed norairaiion papers uf the rsEpondciff and it was contended that this was 
per se a major corrupi pr'actice, enough [o dcciarc the election of Hie rispondent 
to be void. Paragraph of list 'D' v hich has been repi'oduced above in extenso 
^ouid show that the petitioner did not specifically re!y. as a corrupt pracfice, on 
■hr proposing and seconding of nomination papers of ihe respondent by Daulat Ram 
^nd- Moti Ram. If it was desired to rely on the same as a corrup* practice it was 
incumbent on the petitioner, under section 83(2) of R.P.A.. to specify the date and 
place etc. with respect to the nomination papers: but this was not done. Clearly 
paragraph 5 complained only about propaganda alleged to have been done by the 
two men jn favour of the respondent No. 1. The sentence ; “These two persons 
were the seconder and proposer of the respondent No. 1” appears to have been 
introduced only to strengthen t'he allegation of the alleged propaganda. Obviousl.v, 
it was not pleaded as a separate and specific act of corrupt practice. Therefore, 
in view of the law already cited, the matter, as sought to be argued now, cannot 
''be gone into. 

We might however briefly examine the matter further. The respondent as 
R.W. 33 .steied that he did not ask these two men to do propaganda for him 
or help him in his election in any manner, nor did they do so. He further stated 
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that he made them sign his nomination papers because he thought that every voter 
could propose or second a nomination. He added : “I did .not find any bar to the 
same as lar as I looked up the law at the time”. 

There is no decision of any Court, so far, one way or the other, as to whether, 
a Government servant is or is not debarred from signing the nomination paper of 
a candidate at an election as a proposer or a seconder. It is true that section 123(8) 
expressly saves only “the giving of vote” by a Government servant. This right 
of vote being available to him, we have to see whether a Government servant 
is precluded from .signing a nomination paper. Section 3.3(2) of R.F.A. 1961 lays 
down: “Any person whose name is registered in the Electoral Roll of the consti- 
■ftiency and who is not subject to any disqualification mentioned in section 16 of 
the Representation of the People Act, 1950 (XLIII of 1950 ), may subscribe as 
proposer or seconder as many nomination papers as there are vacancies to be filled 
but no more”. Section 10 of R.P.A. 1950 enumerates “Disqualifications for regis- 
teratlon in an Electoral Roil”. Its clause (c) requires that such a person should 

not be “disqualified from voting under the provisions of any law It is 

not alleged that Moti Ram and Daulat Ram were disqualified from voting. This 

right is expressly saved for Government servants under section 123(6) of R.P.A. 
1051, Thus, Motl Ram and Daulat Ram were qualified for registration In an Elec- 
toral Roll, This Is not disputed and they were in fact so registered and only £ 
such a person could propose or .second a nomination paper. Reading section 123(8; 

and section 33(2) of R P.A. 1951, along with section 16(c) of R.P.A, 1960, we are 

inclined to the view that a Government servant is not necessarily debarred from 
proposing' or seconding a nomination paper, which right, under the law, appears to 
accrue to every voter; and a Government servant is not debarred from being a 
voter. 

In any case, according to the requirements of sub-section (8) of section 123 it 
must be proved that the act of proposing or seconding was "for the furtherence 
of the prospects of the candidate’s election". We find that this Is not proved. ■ In 
our opinion, the act of signing the nomination papers was, at least in the present 
case, only a formal paper affair. These two persons did not even attend at thet 
time of the scrutiny of the nomination paper.s. It Is also not proved that they did' 
any propaganda for the respondent or render him aid In the matter of his election 
in any other manner whatsoever. 

Another argument worth consideration was also advanced by the counsel for 
the respondent. Pt, Padam Dev filed four nomination papers and all the four were 
accepted. One of them which Is on pages 163 to 166 of the file of nomination papers 
is not hlleged to have been proposed or seconded by any Government servant. As 
appears from the rc-examinatlon of the respondent (R.W. 33) Flna Das seconder 
was not a Government servant. So, the respondent could contest the election, 
solely on the strength of the aforesaid nomination paper, which also was accepted. 
In this view of the matter, the other three nomination papers, one of which was 
proposed by Daulat Ram and another was seconded by Motl Ram, become super- 
fluous. In this view of the matter also. It cannot be said that the proposing cit 
one nomination paper by Daulat Ram and the seconding of another by Motl Ram, 
furthered the prospects of the candidate’s election. 

As the aforesaid acts of proposing and seconding are sought to be brought In 
as a corrupt practice, we might advantageously refer to the authorities cited by the 
respondent’s counsel as to what Is a corrupt practice, Qri page 392 of “Parliamen- 
tary Eleclions” by A. Norman Schofield (Edition 1950), it is thus observed on the 
basis of authorities cited there: “To make the doing of an act corrupt it must 
be done with an evil mind, with the' knowledge that it is wrong and with an evl' 
feeling and evil intentions”. In “Reports of Indian Election Petitions” Volume 1 
by Jagnt Naraln (Edition 1930), on page 57 in the Rohtak case in re: Ch. Govardhan' 
Das Versus Rao Bahadur Ch. Lai Chand, the Commissioners are reported to have 
held: “To constitute a corrupt practice it Is essential that there should be a cor- 
rupt or wicked motive. Mere suspicion of such motive, however strong, cannot 
take .the place of proof”. 

The circumstances of the present case do not even suggest that the respondent 
had ai' 3 ' evil or corrupt motive in making these two men sign his nomination 
papers. He got their signatures in their postal quarters and these men did not 
even attend the office of the Returning Officer. Therefore, this was only a for- 
mality and was uot meant for furtherence of the prospects of election. 

The law contained in sub-section (8) of section 123 Is new. Under the old 
law, taking assistance from a Government- servant was not a corrunt practice, 
unless the same was accompanied by. the exercise of undue influence by such a 
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Government servant and the same materially affected the result of the election. 
We have already observed that so far there is no decision, one way or the other, 
on the point under discussion. It Is not disputed that an allegation of a corrupt 
practice In an election petition Is like a criminal charge, that the quantum of proof 
required is as It would be In a criminal case, and that the benefit of doubt would 
go to the respondent and not to the petitioner. , 

Foj all these reasons we hold that the act of Daulat Ram and Moti Ram, postal 
employees in having signed the nomination paperg of the respondent would not 
constitute a corrupt practice under section 123(8). We must repeat that no such 
corrupt practice was specifically alleged in the petition or in the list and therefore, 
in the first Instance, the Tribunal has no jurisdiction to go into the allegation 
sought to be made out later. 

One thing remains to bjuioticed with regard to the aforesaid Moti Ham who 
appeared as R.W^ 18. In his cross-examination he chose to say as under; 

“Pt. Padam Dev did ask me to help him in his election, but I excused saying 
that as a Government servant I could not do so. He also asked me 
to write letters to my relations etc. to give votes to him, but I said 
that I could not do so”. 

This, if true, would be an attempt to obtain assistance from a Government 
servant. But we And that it was an unwary statement made in cross-examination 
Ph a bragging spirit and cannot be reUed upon as true. This witness made some 
other recKless and untrue statements also In cross-examination. For instance, he 
professed to recognize the English signature of Lai Singh, an ex-employee of the 
respondent’s shop. He, however, adi^tted that the aReged correspondence which 
Lai Singh had with him some time and on the basis of which he professed to 
Identify Lai Singh’s signature, was in Urdu and that Lai Singh used to sign that 
correspondence also in Urdu and not in English. He further stated that he know 
the hand-writing etc. of Lai Singh because he was his class-fellow. He admitted 
that Sltal Singh aforesaid was their teacher. SItal Singh as R.W. 20 however, gave 
a lie direct to ,this statement of Moti Ram by saying that Moti Ram was In a 
much higher class, when Lai Singh Joined the school and that they were never 
class-fellows. We have, therefore, no hesitation In rejecting as untrue the afore- 
'said reckless statement made in cross-examination by way of bragging with a 
view to show his own honesty that even on the requpst of the respondent he refused 
to heilp’ him because as a Government servant he could not do so. Having found 
In this case that the respondent did not obtain the assistance of any other Gov- 
ernment servant to further the prospects of his election, we are leath to believe that 
the respondent asked such assistance of the postman Moti Ram. 

This finishes paragraph 5 of the petition. Lists ‘F’ and ‘D’ and issue No. 1. We 
find on this Issue against the petitioner, In its entirety. 

Issue No, 8. — This Is a general issue. It was framed because a general allega- 
tion like this was made In paragraph 10 of the petition. Its decision rests on that 
of the other issues, especially Nas, l, 4 and 6. Like the aforesaid paragraph 16, it 
is only a summing up of the allegations forming subject-matter of the preceding 
issues. Findings on all the issues, the onus of which was on the petitioner, have 
been given against him. The onus of only one Issue, namely No. 5, on the 
respondent. The matter of that issue has been held to be not proved, but the 
same has no effect We, therefore, find on this Issue No, 8 also against the petition- 
er, Thus, no ground has been made out on which the election of the respondent 
can be declared to be void. 

For the foregoing reasons, the petition faUs and Is hereby dismissed. Shri 
Satya Dev petitioner is directed to pay Rs. 700, as costs to Pt. Padam Dev, res- 
pondent No. 1. 

(Sd.) J. N, Bhaqat, Chairman. 

(Sd.) Tej Singh Vaidya, Member . 

JUDGMENT OF SHRI DAULAT RAM PREM, B.A.LL.B., MEMBER 

(DISSENTING) 

With unfeigned respect to ray learned Colleagues, I feel constrained to differ 
from them on findings arrived at on issue No. 1, relating to appointment of Sltal 
Singh, Extra Departmental Agent as polling agent and subscription of the nomlna- 
‘tion papers of Respondent No. 1 by Daulat Ram and Moti Ram, two employees of 
the Postal Department, On all other issues wc have been imanlmous In our 
decision, though I cannot subscribe to all the reasons advanced for arriving at 
such conclusions. The learned Chairman of the Tribunal has set out the ease of 
the parties in his Judgment and has also sot out therein the Issues framed in the- 
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case, and it is unnecessary to recapitulate the same. With regard to Issue No. 1, 
concerning tlie procuring ot oiUclal assistance by the respondent from Sital Singh, 
DauJat Rain and Moti Ram, Goi'ernment Servants. I have been unable to agree "with 
the leatned Chaliinan, the viev/ taken being dilferenl. [, Therefore, proceed to 
record my view by this separate judgment on these points. 

It IS admitted fact that Sital SiU-h an Extra Departmental Agent ,vas appointed 
polling agent at Arhal by the Respondents and that he acted as such on the 
polling day. Respondent No. 1 as R.W. 33 admits that he anpointed Sital Singh 
as polling agent for Arhal because he knew all the people, Sital Singh (R.W, 20) 
also deposes that ho acted as polling agent for the re.spondent. 

Three main objections were taken by the learned counsel for the respondent;— 

(a) That Sital Siagh was I’ot a peison serving, under the Government ol India. 

tb) That assuming thot S'lal Singh was Government servant his merely acting 
as polling agent docs not fall within the ambit of S. 123(8) of Representation of 
People Act, and does not constitute major corrupt practice. 

(c) That the petitioner has stated neither In the petition nor in the Annexures 
that Sital Smgh acted as polling agent. Hence, this Tribunal has no lurisdiction 
to go into this matter. 

As to (a) it has been strenuously urged by Shrl Mukat Blhari Lai Bhargawa, 
the learned counsel for the respondent No. 1, that Sital Singh is not a person 
serving under the Government, bccau.se he ha.c been described as Exlra Depart- 
mental Agent and not a servant; he is not whole time employee; classification 
and Appeal Rules do not apply to him and his hours of work are limited to five. 

In order to find out whether a person is a servant or an agent, mere nomen- 
clature given to a person is not the deciding factor. The distinction between a 
servant and an agent has been clearly brought out in number of Text Books on 
Law of Contract. Chltty on Contracts, 20th Edition at Page 1153 remarks that 
"the contract creating the relationship of master and servant must be distinguished 
from the conliaci of agency, though a servant may also be an agent and fiom the 
contract for services as distinct from the contract of service. It is a question of 
fact to be decided on all the circumstances of each case, but is dependent In part 
on the amount of control exercised by the employer.” Simmons V. Heath Laundry 
(1910) 1 K.B, 543 (549, 550) Gold V. Essex C.C. (1942) 2 K.B. 293. 

During the arguments I ciucstioncd the Counsel for the respondent to explain 
the difference between a servant and an agent. His answer was that un agent 
was governed by the tcrrn.s of agency while a servant was not The answer is un- 
satisfactory. What is the test to determine whether a particular person is a 
servant or an agent? That which distinguishes an agent from a servant Is not 
the absence or presence ot fixed wage or the payment only of commission or 
business done but rather the freedom with winch an agent may carry out his 
employment. Is he controlled in ihc hours )ie must work, the place where he 
must work; is he at liberty to leave the work without permission, is he to obey the 
direction of the employer and the mannei carrying ou{ tho.se directions; is he liable 
to punishment for dereliction of duties etc.? These arc some of the tests to dis- 
tinguish a servant from an agent. 

According to Oxford Dictionary, “A servant is a person who has undertaken 
to carry out the orders ci his employer”. The criterion is to find ouL if there 
is control over his action by the person employing him. An agent Is not under 
the control of his principal, whereas a servant is under the control of his master. 
R, V. Walker (1858) 27 L.J.M.C. 207, R. V. Negus, L.R, 2 C.C.R. 34, R, V. BowerJ 
(1860) L.R. 1 C.C. at page 45. A person Is under the control of another if he m 
bound to obey the orders of that other not only as to the work which he shall 
execute but also as to the details of the work and the manner of its execution- 
Stein V. Larkin (1934) 1 K.B. at P. 190 Simmons V. death Laundry (1910) 1 K.B. 543. 
Templeton V, Villiam Parkin & Co. (1929) 140 L.T. 619. It is not necessary 
that control should be continuously exercised. It is the right or power to control, 
derived from agreement between the parties that creates the relationship. Bobby 
V. Crosbie (1915) 85 L.J.K.B. 239, Richards V. Pitt. (1915) 84 L.J.K.B. 1417, Sadler 
V. Henlock (1855) 24 L.J.Q.B, 138. 

The question whether a person is under the control of another Is always a 
question of fact to be decided on the circumstances of each particular case, 
.tones V. Sc'uilord (1898) 2Q,B. 565, Simmons V. Heath Laundry (1910) IK.B. 543. 
It was pointed out by Bramwell J. in R. V. Walker (1853) 27 L.J.M.C. 2)7 that 
"a principal has the right to direct what the agent has do, a master has not 
only that right but also the right to say how it is to be done.” 
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Bcarinj; those prin of law In mind let us scan the evidence adduced in 
(his case in order to tind out whether Sltal Singh was only an agent or servant. 
Shri Ram Pru.sharl Sn:ghal, Complaint Inspector, General Post Office, Simla, 
R.W. 29 ha.s stated in his evidence that applications are called I'or when an Extra 
Departmental Agent is desired to be appointed. Before apoointment an enquiry 
is made regarding his character. He has to give a 'declaration ao prescribed by 
R. 16 (l)(b) of First & Telegraph Manual 'Vol. HI, which runs thus: "I do hereby 
declare that I have read the Government Service Conduct Rules and thoroughly 
understood them," Such a declaration has to be given even by persons appointed 
to permanent post. The Extra Departmental Agent has In Curnish security because 
he has to handle cash. He has lo apply fev permission before he can go on leave 
and according to the note under Rule 91 of the Manual applications for leave from 
E D. Agents are required to be preserved for 3 years. Acninttence Rolls are pre- 
pared legardmg pa.vment of allowance to Extra Departmental Agent and they 
are paid allowances monthly. Such Agents ire liable to punishment like per- 
manent .servants of the s.ame clause under R 12-A(2) of Po.sts tv Telegraph Manual, 
■Vol. II. Such punishments are detailed under R. No. 11. As in the case of per- 
manent servants charges have to De framed and inquiries made. 'vVnen they 
are summoned by a Court to give evidence, summons are served through the 
department. 

More cursary reading of the evidence given by R.'W. 29, makes it abundantly 
clear that Sltal Snigh, Extra Departmental Agent is under the control of the 
Postal Department with regard to his appointment, leave, punishment, etc., 
and as such fulllls the conditions of a servant. 

Kahan Chand, Extra Departmental Sub Post-master, Rohru ha.s appeared as 
witness (R.W. 3}). He is brother of Sltal Singh. He deposes that Sltal Singh used 
to get Rs, III as dcarncSb allowance. 

It is significant that in the circle orders, R, 62, the wura used as to Extra 
Departmental Agent Is "employed”. Rule 62, a.s it appears from the evidence 
of RW. 29, runs thu.s: "Person.s employed ag Extra Departmental Agents liavo no 
claim whatever lo an,y permanent appointmeat or promotion in the department”. 
Sec, 2(c) of the Post' Onife Act defines "Officer of the Post Office” which “includes 
a person employed on behalf of Post OiTicc or to do any work of the Po.sl Office.” 
In Strouds Judicial Dictionary, Vol. IT, at P. 94.6. the e.xpre.ssion "Pcison em- 
ployed under the Post Olfife” as used In the Po.st Offices Offences Act, 1837 and 
Po.st Office Act. 1908 has been defined thus; — 

‘‘The term ‘employed’ in this Statute means ‘engaged or occupied’ R. V, Reason 
23 L.,I.M.C. 13, and it wa,s there held that a person who at a Postmaster’s request 
gratuitously assrsted him in sorting lettens was within the section.” 

‘‘In IV House of Lords Cases (Emmens "Vs. Elderton) pp. 624 to 654, it was 
held that "tha word ’employ’ docs not necessarily means employed 
in actual work but as ob.served jn the judgment of the Court below 
may be fulfilled by keeping him In the service,” 

Again, Sital Singh, Extra Departmental Agent used to handle cash and 
received money on- behalf of Government of India. Sec, 21(10) Indian Penal 
Code lays down that any person who receives any money on behalf of the Govern- 
ment is a public servant. The learned Counsel for the respondent contends that 
Sltal Singh may be a public servant for the purpose of penal statute, but he is 
not a person serving upder the government. The words used in Section PISCO) 
of the Representation of People Act are “serving under the Government of India”. 
It is plain that he is a servant in the Postal Department and getting remunera- 
tion for the seme. The department has control over his movements with regard 
to leave, hours of work, etc, and he can be punished for dereliction of his duties. 
I hold that hh is a person serving under the Government of India. Morever, 
employment of Sltal Singh will amount to holding an office of ^profit. 

In United States V. Hartwell (0 Walll 385) it is laid down that “an office is a 
public station or employment conferred by the appointment of government. The 
term embraies the Ideas of tenure, duration, emolument and duties.” It is also 
held that an office is "an emplosmient on behalf of the Government, in any station 
of public trust, not merely transient, occasional or incidental Cong. 3rd Sess., quoted 
by W. W, Willoughby. Constitution, (Vol. 1, p. 6(1,5). Actual making of Profit 
is not necessary to make an office one of profit and it is enough If the holder may 
reasonably be expected to make a profit out of it. Delavc V. Hill quoted in Basu's 
CcD.'ditutiOn of India, ist Edn. P 314. 
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It cannot be suid that Sital Singh’s appointment was only occasional oi trans- 
ient, He himself admits as R.W. 20 that he had been doing the postal work for 
over 20 yearn and that he was popularly eaUed 'postmaster'. He was suDject to 
the control of the Postal Department as regards leave, obeying of Postal circulars 
and punishment Rules like other employees of permanent services. Under the 
Circumstances set forth above, the conclusion Is irresistible that Sital Singh wa* 
dervlnj; under the Government of India and his appointment aa Polling Agent 
amounted to major corrupt practice within the meaning of Section 123(8) of fho 
Act, 

As to (b) the contention of Respondent No. 1 is that mere appointment of a 
Government servant as Polling i^ent does not amount to major corrupt practice, 
as defined under Section 123(8) RP. Act. The contention Is that a Polling Agent 
is employed more for the purpose of securing purity of election rather - than 
advancing the propspect of candidates’ election. In (his connection our attention 
lias been drawn to three cases reported in Gazette Extrgordinari/ Two of PEPSU 
Tribunal and one of Jubbulpore 'Tribunal. 

In Uehrl Singh V. Attar Singh, the Commissioner of the P.E.P.S.U, Election 
Tribunal observed “it is proved beyond doubt that Challu Ram a government 
servant was appointed polling agent by Attar Singh and did act as such at Nandha 
polling station and that this amounted to corrupt practice under Clause (8) of 
Section 123 of the Representation of the People Act and on issue 1(d) our decision 
Is that in view of the commission of this corrupt practice the Election of res- 
pemdent No. 1 Is liable to be declared void without the necessity of finding whether 
the result of the election was thereby materially affected or not.” 

See Gazette of India, Extraordinary, dated 5-2-1953. 

In Ghasi Ram V. Ram Singh, the said Tribunal at P. 490 of the same Gazette 
Slid' “We feel driven to the conclusion that the appointment of Mehtab Singh of 
Agra by Ram Singh as polling agent at Bibipur and his working as such on two 
C ys are facts proved beyond all doubt. The crux of this provision of corrupt 
practice Is to prevent a candidate from taking advantage of the influence which 
e Government Servant by reason of his position is supposed to have with the 
people, Tt cannot be gainsaid that a member of Debt Conciliation Board can have 
considerable Influence \^th the rural population of the area within his jurisdiction. 
When the Government has appointed a person to be member of the Board and 
pays him for working as such, he cannot be anything other than a servant of the 
government by whatever name one may refer to the emoluments. Further looking 
to the dutHs of a polling agent which are primarily to safeguard the interests of 
his candidate in fie election there cannot be any doubt that the assistance given 
by the polli'ig agent is in furtherence of the prospect of the candidate’s election. 
We, thereto! find on issue II that the corrupt practice under Section 12'3(8) of 
the Kepreseritaur n of People Act is established In this case.’ .But, in Narayn Das 
V. Manohar Rao Jatar, Gazette Ext'faordlnary, dated 20-2-1953 the Jabalpur 
Election Tribunal said, “He (Tooman Chand a government servant) had, no doubt 
worked as respondent No. I’s polling agent on the date of the polling ai Kalar 
Banki. But In our opinion a polling agent is a person more to assist the work of 
polling than to work for the candidate in the poUing station,” With this obser- 
vation I cannot agree. No reasons have been given for such a proposition. The 
provisions of Section 123(8) of Representation of the People Act 1931, have neither 
been mentioned nor duly considered. A Judgment in order to be binding precedent 
must contain three essential elements Law, Logic and Literature. With great 
I spect to the learned Commissioner, I maintain that the Law has not been correctly 
laid down in this respect. 

Law speaks with clear voice and Indubitable language when It says that »o 
far as persons serving under the Government are concerned, they can only give 
tneir votes. This is the only exception added to Section 123(8) of the Act. It 
r.scessarlly follows that other acts in the conduct of an election are necesstfrlly 
barred, The mischief guarded against is the Interference by government servants 
in the election. Appointment of Polling Agents by a candidate Is more for safe- 
guarding the interest of the candidate than for performing a mere public function 
to preserve the purify of election. If the PoUing Agent who Is vigilant and knows 
the people gets few votes of the rival candidate rejected by valid objections, the 
prospects of the election of his own candidate are considerably Increased thereby. 
Respondent No. 1 as R.W. 33 admits that he appointed Sital Singh as Polling 
Agent because he fully knew the people of the Constituency. He had been a 
Peshnaster for over 20 years. I held that appointment of Sital Singh as PoUing 
Agent is per se major corrupt practice. 
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As to (c) It has been sWenuously urged by respondent’s counsel that as Sltal 
Singh’s appointment as Polling Agent has not been mentioned in ayy ot, the 
annexuros It would amount to introducing a Iresh instance ot corrupt practice 
and the Tribunal has no jurisoiction to go into this matter, I think there is con- 
siderable force in his conienllon. It is nowhere mentioned in the petition or 
the annexures that Sitai Singh was a Polling Agent. AU that Is set out is that 
Sital Smgh did propaganda, took an active part and canvassed for respondent 
No. 1. Iq para 9 of list ‘D’ it has been alleged that “on 21-11-51 Karam Chand 
Chauhan with the connivance of the respondent Up. 1 as well as his agents 
Sital Singh and Kahan Chand postmasters of Arhal and Rohm respectively, told 
the voters of the neighbouring ilaqa and spread a rumour that the petitioner was 
man-handled at Tikkar by the villagers who did not want him to contest and as a 
result he had to leave behind his horse and kit. This was a wholly false rumour. 
The voters were also told that the petitioner had withdrawn fi-om the contest”. 

The rule enunciated in section 83(2) of the Representation, of People Act Is a 
salutory rule and is intended to avoid surprise to the opposite party and manipula- 
tions and developments op the case as originally presented. Fresh instances of 
corrupt practices cannot be introduced as this would virtually amount to amend- 
ment of election petition after the period of limitation and an election 'Tribunal has 
ng jurisdiction to do so. The Tribunal is authorised under Section 83 of the Act 
do ask for better pafticulars and to apipiffy the same if they are vague or insuffl- 


In another election petition decided by this Tribunal viz. Harldas V. Hira Singh 
Pal reported in Gazette of India Extraordinary, dated 20-3-1963 at page' 890 I had 
occasion to deal with this matter. The petitioner stated that “The election has 
not been free election by reason of coercion* and intimidation exercised on the 
tenants by threats held out that if they voted for the petitioner the land in their 
occupancy vdll be taken away from them. No particulars were furnished as to 
the names of tenants nor the place and date of the alleged corrupt practice.* "ro 
substantiate such vague allegations petition sought to lead evidence to the effect 
that undue Influence was exercised on Saudagru, Gandhi, Tiku etc., some of the 
tenants. “On 5-9-1952, I passed the following interlocutory order: "In my opinion 
this evidence with regard to the intimidation held out by the Polling Agent to 
Gandhi, Saudagru and Tlku, tenants, is inadmissible as the petitioner has not 
given the particulars with regard to this matter. 

In marshalling evidence parties have to confine themselves to particulars annexed 
In the petition and the written statement. The law regarding this Is well settled. 
In the case of false statement particulars must clearly and succinctly state that 
the alleged false statement was made to certain specified persons on particular 
date and a particular place. The object is to give the other party a full notice 
so that he can also mSke enquiries in that place and lead evidence in rebuttal. It 
will be a dangerous precedent to aUow laxity in this respect. Any particular 
not complying with the .standard set forth above shall have +o be rejected and any 
evidence led in contravention of this rule shall have to be rejected If objected 
to by the oiher party. Para, (iv) (b) of the petition is vague, A concession was 
given to the petitioner to file full particulars with regard to the same. In his 
particulars he never mentioned this fact that several tenants including Gandhi 
Saudagru and Tiku at Dhundhan were threatened by Harl Ram Polling Agent of 
Hlra Singh Pall. I, therefore, hold that evidence with regard to this matter Is 
Inadmissible and it shall be deemed to be expunged. I have stated my reasons at 
some length because I want the parties to take particular note of this fact so that 
In future they have to confine their evidence only with regard to particulars they 
have stated in the petition or the written statement. No departure from this rule 
Will be permitted, otherwise the record of this case will become unnecessarily 
cumbersome,” My learned cciieagues did not agree with me In ruling out the 
evidence sought to be led to substantiate this vague allegation without any parti- 
cular and they passed the order in the following term: — 

"We reserve our opinion In this matter till the final stage of the case”, with the 
result that such evidence was admitted. 

It has been urged by Shri Rajindar Sachar, learned counsel for the petitioner 
that as Shri Padam Dev, respondent himself admits in his evidence as R.W. 33 the 
commission of the corrupt practice, the Tribunal has jurisdiction to go into the 
matter. He has brought to our notice a decision of the Election Tribunal in the 
case of Sheikh Mohammad Hussain V. Dr. Saifud DIn Ehtchlew (Sen and Poddar, 
Indian Election Cases 27 at page 30). 

I agree that Tribunal has jurisdiction but absolutely fresh Instances cannot be 
Introduced by the petitioner. It is true that Sital Singh has been described as 
agent in para. 9 of list ‘D’ in connection With spreading rumour against Thakur Gian 
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Slpgh but this will not amount to suflfldcnt notice to the respondent that petitioner 
wants to challenge the Election Petition on the ground oi his appointing Sllal Singh 
as Polling Agent, An agent tor canvassing is necessarily different from the Polling 
Agent In spite of the decision in Saif-ud-Din Kitolilev/’s case, I take a broad view of 
matter and even if T err on the side of lenlancy. I would give the benefit of doubt 
to the respondent, Consequently 1 hold that appointment of Sital Singh as Polling" 
Agent cannot be taken into consideratiorj against the respondent and I order 
accordingly. » 

Govermnent Servants cannot Propose or Second 

Issue No. 1.' — Admittedly Dauiat Ram of Sharog, a Packer, G.H.Q. Post Office, 
Simla (R.W. 32) was a proposer and Moti Ram a Postman, Secretariat Post Office, 
Simla (R.W. 18), a seconder of the nomination papers of Shri Padam Dev, Res- 
pondent No, 1. These facts are undiaputed. The allegations again.st these two 
Government Servants that they were proposer and seconder of respondent No. I 
are contained in para. 5 of List ‘D’ which runs as follows: — 

“Moti Ram and Dauiat Ram of Sharog who were working as postman and 
packer in the Post Office and were Government Servants did extensive propaganda 
in favour of respondent No. 1 and told the voters that they must vote for the 
respondent No. 1 who was the official candidate helped by the -Government and In 
case they did not do so they wculd be severely dealt with. These two personsj 
were the seconder and proposer of the respondent No. 1. Shri Dauiat Ram took leave 
from 15-11-51 and for some other days also and came back to his duty long after 
23-11-51 after helping the respondent No. 1 by making the propaganda in bis 
favour and in various other ways.” 

In his written statement dated 31-5-1952 Shri Padam Dev respondent replies;— 
"It is denied that Moti Ram and Dauiat Ram of Sharog did any propoganda 
. vmrk in favour of respondent No, 1, or any of them told the voters 

to vote for respondent No. 1. It is, however, admitted that Ihese two 
persons were seconder and proposer of respondent No, 1. The rest 
of para, is denied for want of knowledge.” 

Both Dauiat Ram and Moti Ram have been produced by respondent Nq. 1 as 
witnesses. Moti Ram R.W. 18 postman, Secretariat Post Oifice, Simla, stales that 
he signed the nomination papers of Pandit Padam Dov as Seconder. He further 
states that the rc.spondenl No. I asked him to wrile letters to hns relaiiou.s etc. 
to give vote to him, taut ihe witness excu,sed himself by saying that he could not 
do so, 

Dauiat Ram of Sharog, Packer. G.H.Q Post Ofllce. Simla (R.W. 32) states, 
"I identify my signature as a proposer on a nomination paper of Shri Padam Dev 
(Page 171 of the (tie of Nomination Papers). I .signed the nomination papers in 
my own quarter at Simla, 

Shri Padam Dev, Respondent No. 1 (R.W. 33) deposes a.i under; — 

“On the nomination papers on page 171, the signature as the proposer is of 
Dauiat Ram of Sharog who appeared as my witness today.” 

In his cross-examination he states, "I did get my nomination papers signed by 
Moti Ram Postman and Dauiat Ram Postal packer as a seconder and a proposer 
respectively. They did so on different nomination papers. I got their signatures 
in their own postal quarters. It was about 8 or 9 a m. I do not remember the 
date. Phina Da.s was a seconder of one of my nomination papers. Sham Lai 
was a seconder on another nomination paper of mine. None of the aforesaid four 
persons was with me in the office of the Returning Officer at Kasumpti on the day 
of the scrutiny. I know that the aforesaid four men were in service. I 'knew 
that they were in Government Service." i 

Paced with this difficult situation the learned counsel for respondent No. 1 
asked him to explain the circumstance.s under which he got assistance of govern- 
ment servants and in his re-examination he states'. — 

“I made Moti Ram, Dauiat Ram and Sham Lai sign my nomination papers as 
a proposer or a ^econd^r because I thou.ght that every voter could propose or second 
a nomination. I did not And any bar to tho same as far as I looked up ihe law 
at the time. Moreover, being very busy I had to take proposers and seconders 
from Shnla. Sham I,al was on leave here in those days. I knew that they were 
government servants." 

Shri Mukat Bihari Lai Bbargava. learned counsel for respondent No. 1 has 
raised a number of objections and I propose to consider these objections separtely. 

Firstly he contends the fact of proposing and seconding by Dauiat Ram and 
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Moti Ram has not been specifically mentioned as corrupt practice and, therefore, 
1he tribunal has no jurisdiction to fio Into this matter. He farther contond.s that 
the particuJais were Insufficient and, therefore, there was no sufficient notice to 
respondent No. 1, It Is clear that in paragraph 5, three corrupt practices nave been 
grouped together;— 

(i) Moti Ram and Daulat Rarn of Shnrog who were working a.s Postman and 
packer in the Post Office and were Government .servants did extensive propaganda 
In favour ot respondent No. 1 and told the voters that they must vote for the 
respondent No. 1 who was the official candidate helped by the Government and 
In case they did not do so they would be severely dealt with. 

(ii) These two persons were the seconder and proposer of the respondent No. 1. 

(iii) Shri Daluat Ram took leave from 15th November 1951 and for some other 
days also and came back to his duty long after 23rd November 1951 after helping 
the respondent No, 1 by making propaganda in his favour and in various other 
ways.” 

Of course, it was desirable that all these three corrupt practices should have 
been set forth in separate paragraphs but omission to do so is immaterial. The 
statement of fact that Moti Ram and Daulat Ram were the .seconder and proposer 
of respondent No. 1 as contained in List ‘D’ appended to the petition and the 
written statement and evidence of Shri Pndam Dev respondent No. 1 as set lorch 
above Is so clear that it did not require any amplification, In such a plain and 
obvlou.i matter, no better and lurther particulars by any stretch of Imagination 
could be called for or ordered by any Tribunal. To do so would have been to 
flocument the evident and, to use a familiar expression, to guild the Lilly. 

A contention has been raised that with this statement of fact In the annexure 
it should have been added that proposing and seconding by Daulat Ram and Moti 
Ram constitutes a corrupt practice. This contention Is devoid of any force. 

(ij The statement in the annexure D that these two persons were proposer and 
seconder of re.spondent No. 1 has to be read along with para, 5 (f) of the petition 
which runs thus; — 

“Tile re.spondont No. 1 or his agents or other persons with the connivance 
of respondent No. 1 or his agent.s obtained or procured or abetted or 
attempted to procure the as.sistance for the furtherance of the pros- 
pects of the election of the respondent No. 1 from a large number of 
persons serving under the Government. Full particulars of the corrupt 
practice.s mentioned in this sub-para, are given in the list marked' 
as 'F’ attached with this petition, which may be read a part of 
this petition.” 

(ii) It l.s not necessary to add to the statement of facts any legal inference- 
arising therefrom. The duty of the petitioner is to set out the facts constituting 
corrupt practice and it is for the Court to apply the law to the relevant facts. In 
this connection the law has been very clearly and succinctly laid down by various 
High Courts- - 

In India as in England, the duty of a pleader Is to set out the facts upon which 
ho relies and no(, the legal Infeiences to be drawn from them. 1943 P.C 147 
(Gouri Dutt Ganesh Lall V. Madho Prasad and others). 

In Gaura Telin Vs. Shrlram Bhoyer & others, 1926 Nag. 265, It was pointed 
out that the common idea that a Court is not bound to consider, or rather Is 
bound not to consider, any view of the law in respect of the facts before it except 
such as IS laid before It formally by the parties or their pleaders, If they happen 
to have any and further is required to answer nothing but 'yes or 'no' to any 
plea of law that may be taken is -wrong. It is the duty of the Court whether with 
or -without the help of the parties or their pleaders to discover for itself aneJ 
to apply the law applicable to the facts pleaded and proved. 

(ill) Proposing or seconding a candidate Is per se a corrupt practice and nothing- 
more could be alleged in this connection. 

(iv) No particulars rcgardkig time, date or place could be called for, nor the 

petitioner could by any stretch of imagination furnish such particulars. Moreover 
such particulars were absolutely unnecessary. ’ 

It Is significant that *no objection was ever raised about the vaguenes- of 
particulars during the trial beginning fron* .31st May 1952 when respondent No 1 
filed his written .statement admitting this corrupt practice. 

The law as regards furnishing of particulars has been the sub.iect-matter of 
many decisions both ip India and England. 
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In the case Wigan (1881), 4 O. & H. 2,3.4., Bowen J‘., said, “The ob|ect of these 
particulars Is simply to prevent surprise and unnecessary expense. In this case 
luU particulars have been given, a number of names have been given of person 
who are supposed to have been treated or bribed at particular places and at the 
end of the list of names comes this, that persons are supposed to have been bribed 
whose names are at present unknown; and the persons who are presenting the 
election petition may really be bona fide ignorant of the names of the persons who 
were receiving bribes or being treated at that particular place; and they ought 
not to be pi evented from going Into those cases simply because they cannot give 
the names of the persons with respect to whom the criminal act is supposed to 
have been committed. What they are bound to do is to tell the most they can 
at the time these particulars are given; and at all events, before the trial, to teU 
as much as they can to put the sitting member and his counsel upon Inquiry, and 

to prevent surprise or expense Grove, J., has pointed out that this Is not 

a fresh case which is being started, and his observations are in accordance with 
what I And In the judgment of Martin, B., In Beverley, were he points out that 
the object of the particulars Is not to Umlt the witnesses called, but iperely to 
limit the acts relied upon for the purpose of unseating the respondent. I should 
be perfectly prepared to take broader grounds and to say that a judge sitting 
here to try the election petition can at any moment receive any evidence, provided 
he takes care that there Is no surprise upon the sitting member by its being tendered” 
See the I.aw of Parliamentary Elections and Elections Petitions by Sir Hugh Fraser 
III Edn. pp. 220-221. "What they (petitioners) are bound to do is to tell the most 
they can at the time these particulars are given. But it is said that the order for 
particulars has been drawn up by the Court hi a form that the petitioners could 
be precluded at the trial from going Into any case of which the aforesaid parti- 
culars have not been delivered. That is an order that can be modified at 

any time and I confess I should not hesitate myself at any rnoment to disregard 
that prohibition and to amend the order by stating that furtiier cases might be 
gone into if the justice of the case required it and If there was no chance or danger 
of surprise upon the sitting member." This statement was approved in East 
Cork (1911) 6 O’M & H 320. See Rogers on Election Vol. II, Twentieth Edition 
pp. 196-196. 


Admission of corrupt practice by respondent 

It was held in Amritsar Mohammadon Constituency Case (1937) Sheikh 
Mohammad Hussain V. Saifu-ud-din KItchlew reported in Sen and Fodder “Indian 
fflectlon Cases” P 27 at 30 that “on the evidence the Tribunal held that it was 
not established that any promises on oath were taken from the audience by the 
Maulana, who however, admitted that at every place he said ‘to vote for the 
IJnlonlst Party candidate Is Haram,’ It remains to consider whether this declara- 
tion constitutes a corrupt practice. A point of Importance to note is that no 
auch allegation was contained In the petition. There it was alleged only that 
Maulana made his audience take oaths to vote for Sheikh Hussain-ud-Dln and 
used spiritual threat against person who did not vote for him. There is luthority 
to the efiect that where a returned candidate who is respondent himself admits 
the Commissions of a corrupt practice the Commissioners may find that he was 
guilty of such corrupt practice though it was not specially alleged in the petltlon- 
^de Rangoon west (G.W.) 1926. Hammond P. 605, and Bareilly City (N.M W.) 
1924 Hammond P. 127" 

The cardinal question in this case Is whether the allegation was vague and 
whether any surprise was sprung upon the respondent and whether he has Insuffi- 
cient notice about this particular. Respondent’s admission In his written state- 
ment and his own evidence conclusively establishes that he had full knowledge 
of the allegation against him from the very beginning. I am surprised that such 
a frivolous objection should have been raised for the first time during the course 
of argument. I hold that the objection Is not only frivolous but groundless and 
^erefore, I overrule the same. 


Secondly the learned counsel for the respondent vehementally contents that the 
right to rote or to nominate a candidate Is a fundamental light which includes 
proposing ana seconding and to deprive one of such right would amount to dis- 
Ifranchlsement, This argument is fallacious. 

The suffrage or elective franchise is not a natural* right In the sense that 
anyone has a right to have It conferred upon hhn. It is rather a privilege which 
is conferred upon such persons or classes of persons as seem best fitted to exercise 
It and whose exercise it seemed likely to be most conducive to general welfare 
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The right to vote, properly viewed Is an opportunity extended by the Statt 

to the citizen, and he should be free to take advantage of it or Ignore it. Sound 

public policy points not in the direction of compelling citizens to vote but rather; 

In the direction of making the exercise of this right purely voluntary by remov- 

ing every Influence which now militates against free choice. It Is not a funda- 
mental or Inalienable right. It Is only a political privilege as distinguished front 
civil right because In a democracy, It Is a means whereby the individual may 
participate in public afflairs. The right to vote or nominate a candidate is derived 
from the Constitution and Is regulated by the statute in conformity with the dictates 
of the Constitution , 

Before the inauguration of our Constitution on 2Gth January there were pro- 
perty, income and Educational qualiflcations for a nerson before right of vote was 
conferred on him, This was so in various States of the U.S.A. 

By the nineteenth Amendment to the U.S.A. Constitution adopted in 1920 both 
the State and National Government were deprived of the right to discriminate 
among citizens of the United States in the mattei of voting on account of Sex. 
Since its adoption women acquired the right of voting on an equality with men 
throughout the nation. This amendment came under judicial review in 1922 and 
the Supreme Court held it to have been validly enacted. Lwsser V. Ga,rnett 258 

U. S, 130; Fairchild V. Hughes 258 U.S. 126. As early as 1874 a Mrs. Minor brought 
a suit to compel election offleer to accept her vote on the ground that she had a 
right to vote by virtue of being the citizen of the United States. The Supreme 
Court held that right to vote was not a necessary privilege of citizenship. Minor 

V. Happerset (1874) 21 Wall 162. A georgla statute which excepted women from 
requirement to pay a poll tax ar, a prerequisite for voting was held not to violate 
the Nirleteenth Amendment. Breedlove V. Suttles (1937) 302 U.S. 277. 

In the Ku Klux case, (110 U.S 6.51) the Supreme Court Intimated that the 
right to vote for members of Congress is a right derived from the Federal Consti- 
tution and that Congress is empowered to protect it against violence or intimida- 
tion on the part of mobs or private Individuals. It was not only the power but 
also the duty of Congress to afford .such protection, not only because of the interest 
of the voter. - 

“but from the necessity of the Government itself that its service shall 

be free from the adverse influence of force and fraud practiced on 
its agents, and that the voles by which its members of congress and 
its President are elected shall be the free votes of the electors, and 
the officers thus chosen the free' and uncorrupted choice of those who 
have the right to take part In that choice." 

Ex-Parte Yarborough 110 U.S. 631 (1884). 

In England the same qualiflcations were necessary. Moreover, it is within the 
right of a State to disenfranchise a portion of citizens. “The people and the 
Electors” are two different thing.s. State can prescribe disqualifications for voters. 
Till 1918, in advanced country like England, women had no right to vote and send 
their representative to the Parliament. Womc»i secured the right of voting after 
a prolonged agitation by Act of 1818. 

“A woman shall be entitled to be registered as a parliamentary elector for a 
constituency (other than a university constituency) if she has attained the age 
of thirty years and is not subject to any legal incapacity and is entitled to be 
registered as a Local Government Elector in respect of the occupation in that 
constituency of and or premises (not being a dwelling house) of a yearly value 
of nqt less than £5 or of a dwelling house Or is the wife of a husband entitled to 
be so registered.” See Representation of People Act 1918 (7-8 Qeorge V.C. 64). 

In 1928 an Act called Equal Franchise Act 1928, (18-19 George V, C. 12) was 
passed to assimilate the franchise for men and women in respect of Parliamentary 
and local Government Elections. It eliminated all discriminations on the ground 
of sex. 

The most widely accorded political privileges of the Indian citizens is that of 
voting at election. It is privilege that is not extended to children, who are citizens 
but no voters. It Is not expedient to give this privilege to persons of immature 
age or of unsound mind who cannot exercise this right intelligently for the welfare 
of the Nation. People and Electorate are two quite different things. Body of 
Electors or voters comprise that portion of the People to which it is expedient to 
give the suifrage. The right to vote by Government servants has been preserved 
by section 123(3) of the Representation of the People Act 1951 but right to propose 
and second or to become a polling or Election Agent has been taken away,. In, 
order to preserve the purity and free nature of the Election, 
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Thirdly It has been strenuously urged by the respondent that Section 33(2) of 
the Repretenlation of the Peop''e Act prescribes the q.uahrications of persons who 
can subscribe to the nomination papers of the candidates, and, as no exception 
has been enacted in the case of Government Servants they have absolute and 
unqunlffled right to propose and second a candidate. 

Section 33(2) lays down that “any parson whose name is registered in the elec- 
toral roll of the constituency and who is not subject to any di.=qualification men- 
tioned ill section 16 of the Representation of the People Act 1950 (XLIII of 1951) 
may subsciibe as proposer or seconder a= many nomination papers as theic are 
vacancies to be tilled taut no more”. Section 16 of the Repre.sentatlon of the 
People Act. 1950 says tliat “A person shall be disq,ua'illcd for registration in an 
■electoral roll If he — 

(a) is not a citizen of India; or 

(b) is of unsound mind and stands so declared by a competent court; or 

(c) is for the time being disqualified from voting under the provision of any 

law relating to corrupt and illegal practices and other offences in con- 
nection with elections. 

Arguing on the basis of the above mentioned provisions of T/aw, the respondent's 
counsel describes them as “charter” for all the voters, including a government 
servant, to propose or secohd a nomination papei. Section 33(2) is a permissive 
provision enabling all voters to .sub.sciibe as proposer or seconder. But Section 
123(8)' is a restrictive clause and debars all persons serving under the Government 
from giving any assistance for the furtherence of the pro,3pects of the candidate’s ' 
-election except by giving vote. Hence, the latter provisions as contained in Sec- 
tion 123(8) over-ride Section 33(2) of the Act. 

If the interpretation put by the respondent’s coun’-'e'' were to prevail, it would 
lead to nbburd results. To iliin Irate' Section 40 of the Act prescribes that a can- 
didate c an appoint either him.sell or ".someone other person to be his election 
agent”. The only disqualification for appointing an election agent is contained 
in Section 41 which .=ays that no persons '-hall be appointed his election agent who 
Is disqualified frrm being an clcdion agent under Section 145. The disquallflca- 
tions nieiiliotied in section 115 malre no mention of any Government servant. The 
necessary lesult would be that a government servant can be apjxiinted as an elec- 
tion agent. Similarly, he can be appointed « polhng agent under section 46 or 
counting agent under section 47 of the Act. The whole scheme and the policy of 
the Act will be entirely frustrated if Gov'crnment scrwint can be e^’cetion agent, 
pollinij anent or counting igeiit; a.nd the stringent and mandatory provisions of 
section 125 (fi) fhaU be leiiclvred nugatory 

Grear stres." was laiti tn 'he wordi “Any pcr.son” occuring in section 33(2) of 
the Act But It mu.st nut he for.cotten that section 33(2) is only a permissive clause, 
while provisions enacted in section 123(8) are restrictive In their nature, so far 
‘ as Government servants arc concerned. 

The cxnrcssion “any per.='cin” came under judicial review m England. 

In Nairn and others Vs. Univer.sity of St. Andrews and others. (1900) A.C. I-IT, 

It was observed hy the House of Lords that by Section 27 of the Representation of 
the People (Scothmd) Act, 1868, “Every person whose name Is for the time being 

on the register of the general council of such university, shall, if of full 

age, and nut subject to a!i,v legal incapaciljq be emit'ed tii vote in the election of 
a member to serve hi anv future Pr'di’menl Or such unii'eiiity in term.s of this 
Act”: and b/ sei rinn '13 .sub-se tion 2 the fc'lAvnr: shall be members of 

the C'’i'e'al council of the R,-&oechve iciivcisitics' “All persons on whom the uni- 
versity lO wh'ch such f'tncral council bc-loii.gs has after examination conferred” 
certain c^gicis. ii anv othri degree that maj hercaltei be mstiluted”. The ap- 

E eiiants w;ne five women gr irluates of the University of Edinburgh, and as such 
ad their names enrolled on the general council of that university, and they claimed 
as graduates and members of the general council the right to vote at the election 
of a member of Parliament for the university. It was held that the appellants 
were not entitled to vote in the election of the Parliamentary representative of the 
university The words “every pei.son” have to be read subject to other disquali- 
trying clauses of the slolute or the Constitution. Hence, I hold that, so far as 
Government .s'mvant.s are toncerned, their “charter" is not section 33(2) but sec- 
tion 123(C) of the Act. and they cannot subscribe lo the nomination paper as 
proposer or seconder. If they do so. It shall render the election of returned can- 
didate void 

FaiirVily, it has been urged that the, assistance defdribed under , section 123(8) 
of the Acl ronlci-;p\j-(, t un'y “in liii there i ice ol the ijrospe( r of (-’'mtiop’' does 
not apply to the stage of nomination This contention has no substance at all. The 
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word “election’ has been defined m section 2(d) of the Act and means “an elec- 
tion to fill a seat in either in the House of the Legislature of the States” 

The question for adjudication is whether nomination can be considered to be 
a stage of election and whether assistance by a Government servant m subscrib- 
ing to the nomination paper of a candidate is an assistcnce in the furtherence of 
r the prospects of candidates’ elecLon In Chhota Nagnur Division Case 2 HIEP 
99, at page 103, the Commn‘'ion3r ooserved e'ect on ipi^ludes nomination which 
13 one of the processes necessary to complete Again, m Belgaum District Case 
1 H I E P 45 it y is held that nc nination is one of the ear’iest stages of electio i” 
The question as to constitutionality of clause providing punishment for corrupt 
' practice and the maximum amount to be spent in election came up before the 
Supreme Court of L S A ar d it was contended that th's clause did not apply to 
the process of nomination Justice McReynoids speaking for the five justices said 
that the vvord “election ’ as used in the constitutmn means merely the ‘ finSl choice 
of an officer by the duly qualified voters” 

In fact election begins about a month or so before tne nomination papers are 
filed jiefort the Returning Officer and a candidate is bound under the law to file 
a return of eh ction expenses under section 76 of the Eeniesentation of the People 
At + In such a case “election” begms when a candidate gives out his intention 
p fill a seat in the Legis'afure 

The provisions regarding nomination are contained in Part V, Chapter 1 of the 
Act The heading is “conduct of election” and Chapter 1 begms with ‘ the ncmi- 
natun of canaidates” The matter is quite evident and requires no further eluci- 
dation A person can be elected when his nomination paper subscribed by Govern- 
ment servants is accepted and when there is no rival candidate, or when the nomi- 
nation papers of rival candidates are rejeccsd H^ is then ‘ elected”, without going 
to Pod I hold that assistance gnen b> a Government servant by subsci-ibing to 
the nomination paper as proposer or seroidei is ix furtherence of the prospect of 
candidate’s election 

Fifthly, it IS contendeo that in eaci Case actual furtherence of the prospect of 
i^lection has to be proved as „ question of fact Sect’oi 123(8) penalizes t cn an 
attempt to cb xin or procuie anv ass stance for th firlheience of the pio^xpeet of 
election It is mot necesaarj- thet asSisi-ance sho .'u actaallv further the presoects 
of candidates’ election If the assistance is sohcited for that purpose it would fall’ 
withm the ambj, of section If a candidate leouesis the Headmaster of 

Goi eminent High School for the use of -choci Hal or copuDouna fo* ho’d ng an 
election n'eetirg and he refuses to give :>ucb a-sistancc to *ne cendxdate 't is a 
major coi-rupi- pracLce falling ithin the amb't of ssttien 123(8) of the Act and 
will avoid the election 

If in a fai-offi district the Deputy Commissioner subscribes a nominat on paper 
as proposei and Superientendent of Police seconds it it is ouite obvious ihat the 
prospects of candidates’ election have been increased The learned counsel for the 
respondent hiii^self an i lustiai'on that if Hon’blc the Prime Minister or h s Private 
Secretary were to subscribe to the nomination paper as proposer the nrospect of 
candidate's election would be greatly enhanced He concedes that if two sweepers 
serving under the Government are proposer and seconder and the nommatioii paper 
IS accepted and the candioatg elected witbo t any ran - the ass sluice rendered 
by the=e two swccpei= is in furtherence pro reefs of the election Shn Ilajinder 
Sdthar, 'eaiiied tcausel toi. the pe -uine- Sx i.-n is t at Law maves no h-ti k ion 
between hifxi Govcrxinicnv i-er ant a d en oicxiai- one Even Gover i, e enant 
is-Jiresumcd to have some influence by \ itue of '‘n-i posflioi b-“ occi o ’s sdch< 
■apd the intentions of the election law is 2ia mere sbculn be a smutelv no inter- 
i^nce or c sisiance by a Government sere ant in the -onduct of election 


It m e’ear from the evidence of Dau’at Ram R W 32 tnat he was Seoremiy of 
th. Union since 1935 and gave up that office for sometxme ana was ths Seoietary 
even now He says that Moti Ram R W is his uncle and that he was a member of 
Prem Sdbha Considering the influence which a Secrti-ary of the Posmi Union 
can e-seicise over employees of the Department icspondent No 1 aporoacbed this 
witness to subscribe his proposer to b s nomination pipei The object *as to 
further the prospect of hn, elec on Mot Ram RW 18 deposes thai ne was a 
member of the Executive Comm ttee of Piem Sabhd which has bee i stared by 
Pt Padam Dev In cross examination he staffid — I was never Secretary of the 
Prem Sibba I wai- its Tieaiiiuei ’ In view cf the public dj- tion held by Ddiflat 
Ram and Moti Ram Posta Empi'-v^es the ejba no ng of noruia’o pmeia by 
them was for furtheicnce of the prospect of dec won and I hola it accordingly 
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The central fact Is that section 123(8) of the Representation of People Act envis- 
ages the shutting out of any assistance by persons serving under the Govenrment- 
In the conduct of election, except giving of vote by them by secret ballot. It neces- 
sarily implies that they ore not to give any Indication as to which side they have 
voted. Respondent No, 1 has produced Shri Ram Prashad Slngal, Complaint Ins- 
pector, G.P.O,, Simla, as R.W. 29. He quoted R. 23 of Appendix 2 of Post and 
Telegraph Manual Volume II (Edition 1941) which has not been amended since and 
which runs thus. — “A whole-time Government servant shall not canvass or other- 
wise interfere or use his influence in connection with, or take part In, any election 
to a Legislative Body whether in India or elsewhere. Provided that a Government 
servanct who is qua'iflcd to vote at .such election may exercise his right to vote, 
but if he does so, shall give no Indication of the manner in which he proposes to 
vote 01 ha.s voted.” We find ballot a most admirable machinery lor election and 
it is universally accepted as the means by which public duties may be performed 
in public. 

The policy of the present Act i,s that it forbid.s Government Servants from ren- 
dering any assistance except by giving vote by secret ballot as there should be 
absolutely no intcreference in the conduct of election. In this connection it is 
necessary to set out the rights and duties of a proposer and seconder. Section 33(1) 
of the A.ct lays dovm that a nomination paper can be filed either by the Candida* 
in person or by his proposer or seconder. Even a duly authorized pleader or agei" 
cannot file nomination paper on behalf of the candidate. Under section 35, the 
Returni.ng Oiflcer shall “cause to be affixed in some conspicuous place in his office. 

A notice of the nomination containing descriptions similar to those contained In 
nomination paper, both of the candidate and of the persqn.s who have subscribed 
the nominalion paper as proposer and seconder”. Section 36 of the Act prescribes 
that on the date of the scrutiny of the nomination "the candidates, their election 
agents, one proposer and one seconder of each candidate, and one other person 
duly authorized in writing by each candidate, but no other person, may attend on 
such time and place as the Returning Officer may appoint, and the Returning 
Officer shall give them all reasonable facilities in examining the nomination papers 
of all candidates which have been delivered within time and in the manner laidc 
down in section 33.” 

There is a considerable force In the argument of petitioner’s counsel that the 
proposer and the seconder become the agents of the candidate for the purpose. 0 ^ 
presentation of nomination paper, and the scrutiny. As their names are published^ 
under section 35 by the Returning Officer they give out to the world that a parti- 
cular candidate is their nominee and that they are lor huh, Such a course of con- 
duct is clearly against the spirit of the present Act and it means assistance in the 
Condu?t of election. 

Lastly, it is contended that respondent No. 1 had no wicked intention when he 
got Daulat Ram and Moti Ram to subscribe to his nomination papers. To prove 
corrupt praetJee, proof of evil mind is ncccs.sary when an act is capable of two ex- 
planations. Whether a donation of. say, Rs. 10 was given to a temple as a pure 
act of rharily or whether it was given as a indirecl bribe to the worshippers of the 
temple, it is necessary to find out whether It was paid honestly or corruptly. The 
question of evil mind then becomes a question of fact. But where an act is per 
se prohibited by law and constitutes major corrupt practice, it is not necessary to 
look for evidence as to evil mind. There can be no direct evidence of evil inten- 
tion. No body can pry into mind of another to find aut his motive or intention. 
InLeiition can be proved by surrounding circumstances. In this case ro^ponderit 
• No. 1, as R.W. 33, admits that he got the assistance of four government servants , 
who signed his nomination papers. They are Moti Ram, Dault Ram, Phina Dc^ 
and Sham Lai. He further admits that he knew them to be government servan^ 
at that time He pleads ignorance of law with regard to this matter. Ignorance 
of law is no defence to an oflence. although it is palliating or mitigating circums- 
tance to be taken into consideration in apportioning punishment. Second expla- 
nation given by the respondent No. 1 Is; “Being very busy I had to take proposer 
and seconder from Simla", This statement is, on the fact of It, oulte inaccurate 
and unconvincing. Shri Rajinder Sachar very forcibly and eloquently contends that 
there were four other persons who subscribed the respondent’s nomination papers 
and they belonged to different vil’ages in Mahasu District. The respondent had 
sufficient time to get the signatures of persons other than government servants., . 
He further contends that he intentionally got the assistance of Daulat Ram, Postal! 
Packer, because he had been the Secretary of the Postal Union for a number of 
years and wie’ded a considerable influence. Both Daulat Ram and Moti Ram were 
members of the Praja Mandal and Moti Ram was its Treasurer. Thu.s, both of 
them were not merely postal employees but were taking active part in public and 
social affairs. ‘ In my opinion this argument has substance in it. 



THE GAZETTE OE INDIA ENTRAOhDINARY 


2061 


Sec. 3] 


Shri Ra.iinder Sachar relculleisly attacks the explanation given by respondent 
No., 1 in thij respect. He eontend.s that respondent No. 1 is not a reliable witness 
because he himself produced two letters dated 17th July 1951 and Oth July 1951 
before the Tribunal but he resiled from this fact on oath and told deliberate lie 
when he was examined as witness (R.W. 33.) The portion of his statement is as 
follows- — 

“A letter dated 17lh July 1951 (on page 879) addre.ssed by the Director of Health 
Services, Himachal Pradesh, to 13 firms including the D.A.V. Pharmacy, Simla, calling 
for quotations tor supply of certain medicines has been shown to me. I cannot 
recollect wherhei I received any such letter and whether any quotations were sub- 
mitted by my firm in compliance therewith, f have been shown a letter ol the 
Civil Surgeon, Maiidi, dated 9th .July 1951 (on page 8.5.3) addressed to the manager, 
D.A.V. Pharmacy, Simla, asking lor rates of certain medicines specified therein, I 
cannot suy whether any such letter was received by my firm and whether the re- 
quired quotations were submitted”. It is remarkable that these two letters were 
filed in the Tribunal by the respondent through his counsel Shri Tek Chand Chitkara. 

This is really unlortunate that respondent No. 1 who is occupying a responsible 
position as Home Minister and Education Minister in Himachal Pradesh Govern- 
ment should lake up .such an unbecoming attitude in a Court of Law and to sweive 
from the path of rectitude. In my opinion a person who gives evidence in this 
fashion befoie a Court of I. aw .stands self-condemned. 

In die result, I find that the act of getting signatures of government .servants 
on Jiis nomination papers by respondent No. 1 is not an innocent act but is ac- 
companied wi+h evil mind and corrupt motive. 

Exception in the case of Government servants. 

The only exception engrafted in .section 123(8) i.s a.s follows: — 

“The obtaining or procuring or abetting or attempting to obtain oi procure 
D-y a candidate or his agent, or, by any other person with the con- 
nivance of a candidate or his agent, any assistance for the furtherance 
of the prospect.s ot the candidate’.s election from any person serving 
under the Government ol India or the Government of any State other 
than the giving of vote by surh person.” 

The langu.'ige of the section is ouitc clear and the only exception engrafted to 
it is that the onlv assistance that can be given by the Government official i.s to 
cast his vote .and nothing more. For the purity and fairness of election ou’* Law 
advisedly piovidc,s tor voting by ballot. Secrecy of ballot is guaranteed by the 
Repiesentation of Peoples Act. 19.51 

It is a wc'l recognized principle ot construction that where one finds In the same 
section express exception from the operative part of the section, it ma,y be 
assumed, unle.ss it otherwi.se appear.s from the language employed, tha-t the exception 
wa.s nece.ssary, and it is equally clear that nothing can be broughi within the ambit 
of that excepdon which is not comprised therein In other words, it has to be 
construed strictly. In order to bring a case within the exception, strict compliance 
with its terms is absolutely necessary. 

Lord Thankerlon obs'crvcd that "it i.s a familiar principle of statutory construc- 
tion that where .you find in die same section express exceptions from the operative 
part of the section h may be assumed, unless it otherwise appears from the language 
employed, tliai the.se exceptions were necessary, as otherwise the subject-matter 
of the exceptions would have come within the operative provisions of the section". 
Province of Bornbay V. Hormusji Manckjl, 1947 P.C. 200. 

In interpreting this clause, wc have to take Into consideration the scheme and 
policy of the statute and the reason, s that led to the changes of law in this respect. 

During prc-pnrtitlon period, there was wide spread misapprehension and un- 
warranted prejudice regarding interference by the government servants in the 
elections to the legislature. During those days assistance by Government servanrs 
wa.s, according to law then existing, not objectionable. They could exerci.se their 
legitimate infiiience but not undue influence. What was prohibited was abuse of 
power. Election could be .set aside onl,y on proof of exercise of undue iniliience 
by officials which materially affected the result of election. This misapprehension 
justified a stron.g action and a drastic change in the law. To strike at the root of 
official Interference It has been enacted in section 123(8) ot Representation of the 
People Act that even an attempt to procure or obtain a.ssistance from persons 
.serving under the Government constitutes major corrupt practice avoiding election 
of the lelurnod candidate Officers of the Government have been prohibited from 
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Interfering in the election and influencing the voters directly or indirectly, Wc 
have introduced voting by secret ballot. Every man voting would thus be er^fled 
to give his vote in accordance with his own conscientious convictions, ern®bly 
unfettered or uninfluenced by any other considerations; and the result, I venture 
to say, beyond all contradiction, would give, in a more faithful manner than is 
possible under the present system, the actual conscentlous verdict of the consti- 
tuency. 

Hence, a candidate cannot get any assistance from a person serving under the 
Government except giving of vote by such person. Subscribing to the nomination 
paper as proposer or seconder is per se a major corrupt practice under section 123(8) 
of the Representation of People Act, 1951. 


From the foregoing analysis it Is abundantly clear that the provisions of Sec- 
tion 123(8) of the Representation of the People Act, 1951, are mandatory and res- 
trict the Government Servant’s right to “Giving of vote only”. This is a restric- 
tive clause and. has been enacted to keep up the purity of elections, so tnat there 
should not be even the semblance of interference by the Government servants in 
the conduct of election. This is the golden thread which has been dcxtrously 
inter-woven into the entire web of the election law. Provision contained in Sec- 
tioa 123(8) of the Act which forbids a candidate from obtaining or attempting to 
obtain pr procure any assistance from any person serving under the Government 
is a unique enactment which finds no parallel throughput the world. This is the 
reason Why the whole world has been astonished at the great success achieved by 
our Government in running the last elections in the country. I hold that subscrib- 
ing to the nomination papers of respondent No. 1 by Daulat Ram ad Motl Ram 
servants of the Postal Department falls within the ambit of Section 123(B) of the 
Act and respondent No, 1 is clearly guilty of obtaining assistance from these two 
persons in the conduct of elections. In this view of the matter the election of 
respondent No. 1 is liable to be declared void without the necessity o[ finding 
whether the result d election was thereby materially affected or not. In the result, 
therefore, I make an order under Section 98 of the Representation of the People 
Act declaring the election of the returned candidate Shri Padam Dev respondent 
No. 1 to be void. 


To the question of disqualification of respondent No. I under Section 140 of 
the Representation of the People Act I have given my anxious and careful con- 
sideration. In section 140 of the Act the word used in "shall”. It is mandatory 
In character. The Legislature thought it fit to impose such disqualf- 
fleation for the purity of election which is the central theme throughout the Act, 
if I had discretion in the matter I would have placed a long catalogue of services 
rendered by Shri Padam Dev, Respondent No. 1 in the national cause in one scale 
and his systematic course of obtaining assistance from a number of government 
servants in the other. In his evidence as R.W. 33 he admits that he got Moti Ram, 
Daulat Ram. Phina Das and Sham Lai, all Government' servants to sign his nomi- 
nation paper. He further admits: “I knew that the aforesaid four men were in 
service. I knew that they were in Government service.” Considering the pros 
and cons I would have exercised my judicial discretion one way or the other 
But, the law as it stands, leaves no discretion to me in this matter. Under Section 
99(i) (a), I record a finding that the corrupt practice of obtaining assistance of 
Government servants falling under Clause (8) of Section 123 is proved to have 
been committed by respondent No. 1, Shri Padam Dev. This will entail on him 
disqualification under Section 140 of the Representation of People Act. I, accord- 
ingly, direct that he will be disqualified under that Section for a period of 0 years 
from the date of this order. 


As the petitioner succeeds only on one part of issue No. 1 that Is assistance 
by Government Servants, Daulat Ram and Motl Ram and has not been able to 
substantiate his otlier t negations contained In the pctlljon, I leave the parties to 
bear their own costs. 


Simla: 

The 23Td May, 1953. 


(Sd.) Daulat Ram Pbem, B.A., LL.B., 
Senior Advocate, Supreme Court, 

and Member, Election Tribunal, 
Himachal Pradesh, Simla. 
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Final order of the Tribunal. 

In accordance with the majority judgment, the petition fails and Is hereby 
dismissed. Shri Satya Dev petitioner is directed to pay Rs, 700 as costs to 
Pt, Padam Dev respondent No. 1. 


ANNOUNCED 

(Sd.) Jagan Nath Bhagat, Chairman. 
(Sd ) Daulat Ram Prem, Member. 

The 2 'ird May, d953. (Sd.) Tej Singh Vaidya, Member. 

[No. 19/14/52-Elec.HI/8350.] 

S.R.O. 1193. — Whereas the election of Shri Madan Mohan, as a member of the 
Legislative As.sembly of the State of Uttar Pradesh, from the Ranikbet (North) 
constituency of that Assembly, has been called in question by an Election Petition 
duly presented under Part VI of the Representation of the People Act, 1961 (XT JTT 
of 1951), by Shri Harl Datt, son of Shri Padma Datt, Village Kande, Patti Blchalla 
Dora P.O. Bitholi, Tehsll Ranikhet; 

And WHEREA&, the Election Tribunal appointed by the Election Commission, in 
pursuance of the provisions of Section 86 of the said Act, for the trial of the said 
Election Petition has, in pursuance of the provisions contained in section 103 
of the said Act, sent a copy of Its Order to the Commission; 

Now, therefore. In pursuance of the provisions of Section 106 of the said 
Act, the Election Commission hereby publishes the said Order of the Tribunal. 

BEFORE THE ELECTION TRIBUNAL AT BAREILLY 

Present , 

Shri D. S. Mathur, I.C.S., — Chairman. 

Shri D. R. Misra, — Member. 

Shri J. K Kapoor, — Member. 

Election Petition No. 171 op 1952 
Shri Hari Datt, — Petitioner. 


Versus. 


1. Sri Madan Mohan, 

2. Sri Jodha Singh, 

3. Sri Ram Singh, — Respondents. 

Sri Banwari Lai Agarwal, Advocate, assisted by Sri Harish Chandra Joshi; 
Sri Jai Duttawalia and Sri P. D Sati appeared for the petitioner. 

Sri Saiisb Chandra Khare, Advocate, along with Sri Man Mohan Lai Mathur, 
Advocate, Sri Puma Nand Upadhyaya, Advocate; and Sri Jatindra Mohan Vakil 
appeared for Sii Madan Mohan, respondent No, 1, 

Sri Harish Chandra Varma for Sri Ram Singh, respondent No. 3. 

JUDGMENT 

This election petition was filed under section 81 of the Representation of the 
People Ac! 19,61 (Act XLIH of 1951) (hereinafter referred to as the ‘Act’) by 
Sri Hari Datt who was a candidate for election to a scat in the U.P. Legislative 
A.ssembly held in February 1952, for Ranikhet (North) Constituency No. 11. 

The petitioner along with the respondents and one Sri Kundan Singh deceased 
was a dul.y nominated candidate for the above said election. Sri Kundan Singh 
died before the election petition was filed. 

The polling for 1he above said constituency took place on the 18th and 21st 
February 1952. and tho votes were counted on the 24th February, 1952, Sli 
Madan Mohan, respondent No 1, secured 7785 votes; Sri Hhrl Datt petitioner 7710 
votes, Sri Jodha Singh 3544 votes and Sri Kundan Singh 881 votes- The result 
of the eledion wa.s declared that very evening (24th February 1952) and Sri 
Madan Mohan, respondent No. 1, was declared duly elected. 
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Shrl Harl Datt filed this election petition with the allegations that at the time 
of epunting of votes the number of votes for each polling booth was duly noted In 
form No. 14 prescribed under the Representation of the People (Conduct of Election 
and Election Petitions) Rules, 1951; that there occurred a mistake In totalling the 
figures of votes of the petitioner as recorded in form No. 14 and the petitioner's 
total was short by 80 votes; that as the counting was over by 9 p.m. on 24th 
February, 1962 the petitioner could not represent to the Returning Officer about 
this inaccuracy; that on the next date, i.c. 25th February, 1952, the petitioner pre- 
sented an application to the Returning Officer to retotal the votes secured by the 
petitioner and recorded in Form No. 14, but the Returning Officer rejected the 
iippllcation as the result had already been announted and communicated to the 
authorities; that the Returning Officer on reconsidering the matter found that a 
clerical mistake had crept in totalling the votes of the petitioner; that the correct 
number of votes polled for the petitioner was 7790 i.e. 5 votes in excess of the 
votes secured by Shri Madan Mohap; and that the petitioner having obtained 
majority of votes was entitled to be declared duly elected. It wa.s, therefore, 
nrayed that the election of Sri Madan Mohan be declared void and the petitioner 
declared duly elected. 

Only Sri Madan Mohan, respondent No. 1, contested the election petition, and 
also filed a Recrimination under section 97 of the Act. His case as set out in the 
written statement and the Recrimination, is that the result of the election was duly 
and nropcrly declared by the Returning Officer after the votes counted and totalled 
by him for various candidates had been accepted as correct by the candidates, their 
Agents and Polling Agents, all of whom were present at the counting; that one if 
the Polling stations In Rani Khet (North) Constituenc.y of U.P. Legislative Assemoly 
was at Bounli, situated in Talla Dora Patti, where polling was held on 18th February 
1952. that simultaneously with the polling for the UP. Legislative Assembly the 
Polling for the Parliamentary Constituency of North-Ea.st Almora for the House of 
■^’onlc was also going on at the same time at the above said polling station; that 
^be Dolling officer wrongly issued ballot papcr,s meant for u.se in the Parliamentary 
Election to the voters who went to vote for State Assembly and these voters cast 
their vote.s through ballot papers meant for House of People in the boxes meant 
for Legislative Assembly; that such ballot papers cast In favour of Sri Madan 
Mohan, respondent No. 1 numbered 57 at the above said Polling station, 
while those cast in favour of Shrl Hari Datt, petitioner numbered only 
13, that all these votes were wrongly re.1ected by the Returning Officer at the 
time of counting; that a .similar mistake had occurred al Syalde polling station of 
this very constituency but all those votes were regularized by the Election Com- 
mission; that If the votes cast at Bounli polling station, situated In Tnlla Dora Pattle, 
and illegally rejected b,y the Returning Officer were taken into account, the res- 
pondent No. 1 would have obtained a still bigger majority: and that In any case the 
applicant has secured a majority of votes over the petitioner. 

Re.spondent No. 2 Sri Jodha Singh did not turn up to file any written statement 
and the case proceeded exparte against him. 

On behalf of Sri Ram Singh, respondent No. 3 who, had withdrawn from the 
election before the prescribed date, a written .statement was filed on 6th September. 
1952. In this written statement new points were raised which wore not contained 
either In the Election Petition of Sri Hari Datt or in the recrimination of Sri Madan 
Mohan, It, therefore, was ordered on 28th November, 1952, that respondent No. 3 
could take such plea.s by election petition only and not having done so, his pleas 
could not be the subject matter of Issues (vide Annexure A). After that respondent 
No. 3 ceased to take interest in these proceedings and remained absent throughout 
At thi= stage It may be mentioned that in the replication the petitioner raised a 
fresh plea, regarding postal ballot nopers. but he was not permilted to take new 
points not £ilrend.y set out In the petition paras. 1.3 to 19 of the replication were con- 
sequently ordered to he struck off (vide Annexure B). 

Op the pleadings of the parties the following issues vzerc framed: 

Issues 

1, Wa.s there any mistake in counting of ballot papers on 24th February 1952 as 
alleged by the petitioner? If so, its effect? 

2, Ts the petitioner estopped from raising the present objections when he did 
not file any objection at the time the result of the election was declared? 

3, Can the result of the retotalling be acted upon and the result of the election 
modified on thro basis of such retotalling? 

4 Were the ballot pqoers of the House of People issued by mistake for the 
hallnt papers of the U.P. Legislative Assembly at booth No, I of Bounli Polling 
Station situated in Tafia Dora Patti? 
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5. If sa can the baUot papers of the House of People found in the ballot boxes 
of the U.P, Legislative Assembly be taken into consideration in determining the 
votes cast In the present election? 

6. Is respondent No. 1 estopped from taking up the plea In the present election 
petition regarding the rejection of the ballot papens of the House of People found 
in the ballot boxes of the U.P. Legislative A.ssembly? 

At an early stage, before the framing of issues, the petitioner had raised an 
objection to the notice of Recrimination being defective in that it was not verified 
as required under the law. No i.ssue was framed but the objection was disposed 
oil as per orders contained in Annexure ‘C’. 

Findings 

Issue No. 1. — It is the admitted case of the parties that counting of votes cast at 
different polling stations of Ranikhet (North) Constituency for the U.P. Legislative 
Assembly took place on 24th February, 1952. It is also not disputed that the polling 
agents, counting agents and the candidates were present in the Hall at the time of 
counting and that as the counting was going on the totals ol the votes cast at each 
booth of a polling station were .announced in the presence of the candidate.s and Ihcir 
polling and cbuntlng agents, and were recorded In Form No. 14. It i.s also an admitted 

( act that after the votes cast in favour of different candidates at each booth of 
very polling station had been noted in Form No. 14 totalling was done, and the 
result of election declared after the totals of different candidates had been accepted 
us correct by the candidates, their Agents and counting Agent.s present at the time 
of counting and no objection was raised thereto by any one. 

The petitioner, Sri Hari Datt, has alleged in his statement on oath that although 
he had accepted hJs total as correct on the night of 24th February, 1952, still he was 
informed by his counting agent ncarabout midday on 25th February, iy.52, that 
there was mistake In totalling. Tills is a deviation from hi,s case In election 
petition, from which it appears that he came to know the mistake In the night of 
24th February but did not take any step as it had become late the counting of votes 
being completed at 9 P,M. He further deposed that ho got the total checked by 
several persons and when he was sati.sfled that the correct total should have been 
7790. he moved an application before the Returning Officer for relotalling, and that 
the application was rejected. Sri Hari Datt has admitted that he had made his 
own notes of the votes cast in his favour boothwise and that It was from these notes 
that he discovered the mistake on the next day. We fail to understand why these 
notes were not put in evidence by the petitioner. The totalling was done by the 
Returning Officer and also by the candidates or their counting agents simultaneously 
and It Is very surprising that a mistake which was committed by the ReturniLg 
Officer was alsn committed by the petitioner and his counting agent. 

The Returning Officer, Sri Altaf Husain (P.W. 6), admitted that after the 
announcement of the result the papers of the election were kept in the treasury and 
all the important papers were sealed by him. Further on, Sri Altaf Husain stated 
that after he had rejected the application (Ex. Al) of Sri Hari Datt for retotalllng, 
he retotalled the votes cast for the petitioner as noted in Form No. 14 relating to 
this constituency in order to satl.sfy himself. After the result had been announced 
and the election papers had been sealed, they should not have been opened by the 
Returning Officer, more so in the absence of the parties or any one of them. In his 
cross-examination the Returning Officer admitted that so far as ho could remember 
he has sealed all the papers and ballot papers and that he rctotallcd the voles in 
the absence of the parties. Sri Madan Mohan (D W. 1) in his statement has stated 
that at about 9 P.M. on 2.5th February 19.52 he received a telephonic message from 
the Returning Officer and when he came to see the Returning Officer he found the 
election paper.s spread on the tabic before the Returning Officer and the petitioner 
was present' there, that the Returning Officer told him that there was mistake in 
the total and that he had opened the papers to detect the mistake. The petitioner 
(P.W. 1) stated that he had not moved, any application for inspection of Form No. 14, 
He also stated that the Returning Officer had summoned Sri Madan Mohan respond- 
ent also, but he was late in arriving and the Returning Officer had shown Form No. 
14 to Sri Madan Mohan respondent and had asked him to check up the total. This 
.statement of the petitioner supports the .statement of Sri Madan Mohan, respondent 
No. 1. and shows that the election papers were opened by the Returning Officer in 
the absence of Sri Madan Mohan, that both the petitioner and Sri Madan Mohan 
were summoned by the Returning Officer and that when Madan Mohan arrived be 
found the election papers opened apd petitioner present near the Returning Officer. 

Whatever may have been the true facts, this much is clear Ihat Ihc Returning 
Officer had broken the segls and opened the paper.s without any lawful authority 
after having scaled them and after declaring the result of election of Ranikhet 
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(North) Constituency. This act of the Returning Officer was, in our opinion, rather 
indistireet and not warranted by any provision of the Act, or the rules framed there- 
under. 

F*rm No. 14 in original was before us and from this it appears that at the bottom 
of cacli page the total was written and afterwards these totals were scored out and 
other totals written, In these circumstances that sanctity which attaches to an- 
Dlflcial record cannot be given to this document. 

Jiwan Lai Shah (D.W. 0), an extra-clcrk and incharge of election work, stated 
that 20 blank forms of Forrti No. 14 were received and although there were orders 
that account of forms should be maintained still he did not maintain any account 
of Form No. 14. He also said that he gav-c these blank forms of Form No. 14 to the 
Reader of tho Returning Officer on the date of counting. Th? Reader of the Return- 
ing Officer, Sri Tllok Singh (P.W. 3). in his cross-examination stated that he did not 
receive the blank form No. 14 from Jiwan Lai Shah, election clerk. He could not 
say who received those blank forms and how many such blank forms were with 
him .or with the Returning Officer after the declaration of the result on 24th 
February 1952. He admitted that Form No. 34 of any candidate was not cancelled 
nor was any such form destroyed. Fie also could not give any account of Form 
No. 14. This witness also admitted that there was tampering with J'orm No. 14 
of the petitioner, copy of which is Ex. 3, by stating that the total 68B2 on cage 3 
was not in his handwriting, as the last three figures 682 were overwritten and ulsjj 
by stating that the total 6862 was not written in his presence. He also could no” 
say when the figures m red were written and by whom. From the mere fact that 
no account had been maintained of Form No. 14, it cannot be ascertained as to 
whether the original of Ex. 3 had been changed or not at any stage after the dec- 
laration of the result of election. The case for the respondent was that the original 
of Ei^. 3 had been tam)x;red with. In the circumstances enumerated above we think, 
no implicit reliance can be placed on Form No. 14 of the petitioner (original of 
Ex. 3). 


There is one thing more which may be mentioned by the way In this connection. 
The petitioner in his statement stated that the mistake iii totalling was due to the 
fact that he had made a mistake In totalling the votes cast at the 3- booths of 
Ban.sull Sera polling station. But from the original of Form No. 14 it appears that 
the mistake had occurred somewhere else. According to the petitioner, the mistake 
was on the first page of Form No 14, while according to the original Form No. 14, 
the mistake in totalling occurred on the third page. This Is a strange coincidence. 


The petitioner did not make an attempt to prove the mistake In totalling by 
applying for recounting of the ballot papers. 

In view of the facts enumerated above the Tribunal is of opinion that the 
petitioner has failed to satisfactorily establish that there was in fact a mistake In 
totalling. In view of the fact that the Returning Officer had opened the election 
papers in the absence of the parties and against the rules, and has given his state- 
ment which is not supported by either the petitioner or the respondent No, 1, we 
think that no implicit reliance can be placed on his statement that he discovered the 
mistake on retotalling of votes cast in favour of the petitioner as noted on the 
original of Ex. 3. 

We, therefore, find this issue in the negative. 

Issue No. 2. — This issue was not pressed. 

Issue No. 3.— This Issue does not arise. 


Issue No 4— It is admitted by the petitioner (P.W. 1) In his statement that at 
Bounli polUng station ballot papers for the House of People were found In iht 
ballot boxes of dlllercnt candidates for the State Assembly and that similar mistak| 
was committed at another polling slatlon (Syalde) also. The petitioner’s counsciT 
in his statement under order X C.P.C. dated 3rd November 1952 admitted that the 
Returning Officer had rejected the Parliamentary ballot papers found in the ballot 
boxes of the State Assembly at Bounli polling station and that the number of such 
rejeched ballot p.apers cast in favour of the petitioner was 13 and of those in favour 
of respondent No. 1, 57. The Hetnining Officer (P.W. 6) in his cross-examination 
stated that Parliamentary ballot papers were found m the Assemby ballot boxes 
of Syalde polling station and also of Bounli polling station. Sri Prem Chand Joshi 
(D.W. 4) was Presiding Officer at Bounli polling station where election for Rani- 
khet (North) Constituency of U.P. L^gi.slatlve Assembly and Norfh-East Almora 
Constituency of House of People were conducted. He stated that at Bounli polling 
station two kinds of ballot papers were issued to him, one for the House of People 
and the other for the UP, As.sembly and that he distributed both kinds of ballot 
papers to the three polling officers of the three booths of that polling station 
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Further on, the witness stated that the Polling Oflicer ol booth No. 11 had informed 
*'him that by mistake some ballot papers of the House of People were issued to 
electors while casting votes for the U.P. Legislative Assembly and that they had 
cast their votes with these bahot papers m the boxes meant lor L.P. Assembly. 
*'From the statement of this witness it appears that by mistake ballot papers meant 
lor casting votes ior House of People were issued in place of those meant lor use 
in casting votes for the U.P, Legislative Assembly. 

It cannot be gain-said that the election to the House of People and to the Legis- 
lative Assembly were being conducted simuitaneously so that at every booth within 
a poUnig station there were two compartments, one meant ior casting votes tor 
Legislative Assembly and another for casting votes for the House of People, The 
arrangement was such that when any voter entered any booth he brought with him 
his identity slip and then a ballot paper for Legislative Assembly was issued to 
him. Alter casting his vote in one compartment he had to go out of that compart- 
ment when another clerk issued him ballot paper for House of People and then 
the voter was to cast his vote in the other compartment meant for House of People 
and after that he had to go out of the booth. It also cannot be denied that in one 
polliiig station there used to be one or more than one booth and each booth used to 
have two compartments. There was one Presiding Officer for every polling station 
Hfid one polling officer for every booth and separate sets of clerks at each booth. 
Rie Parliamentary ballot papers and the Legislative Assembly ballot papers wei-e 
issued to the Presiding Officer, and the Presiding Officer distributed both kind;; of 
ballot papers among the polling officers and the polling officers gave one set of 
ballot papers to one clerk and another set of ballot papers to apother clerk. 
Therefore, if the Polling Officer by mistake gave ParUamentary ballot paper.s to 
the clerk who was to issue ballot papers for the Legislative Assembly, the voter for 
the Legislative As'sembly would get the ballot paper meant for House of People and 
would cast his vote in the ballot box meant for U.P. Legislative Assembly. The 
only difference in the Parliamentary and Assembly ballot papers was that in one 
there was a chocolate bar on the left margin while in the other, there was so to 
say a green bar. In our opinion, it was rather difficult, if not impos.sible, for 
ordinary voters or even the Polling Clerks to appreciate the mark of distinction 
between the Parliamentary and Assembly ballot papers. Both kinds of ballot papers 
are on the file. The Parliamentary ballot papers are Ex. A-20 to A-lOO and the 
Legislative Assembly ballot paper is Ex. A-101. Both these ballot papers are of 
.ihe same size, colour and appearance, with the only difference that In the case of 
Parliamentary ballot papers the bar on the left margin has got a bit different shade 
from the bar in the Legislative Assembly ballot paper. Of course, the serial 
numbers of the two kinds of ballot papers are diftercrit. The mistake could, there- 
fore, very easily be committed by anybody who had not seen these ballot papers 
from before very minutely. Sri Prem Chand Joshi (D,W. 4), Presiding Officer of 
Bounli polling station, stated that Parliamentary ballot papers of which the serial 
numbers were A/25 150001 to A/25 152500 and Assembly ballot papers Nos. 
A/ 3.1 606001 to A/3.3 668500 were issued to him lor use at BoutiTi polling station. 
From Exs. A-4, and A-17 to A-10 and also Ex. A-11 it appears that from the ballot 
boxes of different candidates for the Legislative Assembly at Bounli polling station 
of Ranikhct (North) Constituency. Parliamentary ballot papers Nos, A/2,5 150101 
to A/25 150181 were recovered, These ballot papers are Exts, A-20 to A-lOO, This 
clearly shows that one packet of 100 ballot papers of Parliamentary ballot paoers 
was issued by mistake by the polling officer to the clerk who was to issue ballot 
papers for U.P. Legislative Assembly and the voters cast these ballot papers in the 
Legislative Assembly ballot boxes. From the Electoral Roll Ex. A-16, which is of 
booth No 1 of Bounli polling station, it is clear that the.se Parliamentary ballot 
papers were issued to voters when, they went to cast their votes lor Legislative 
■Assembly. We are, therefore, of opinion that the ballot papers of the House of 
P’eople were by mistake issued for the ballot papers of the U.P. Legislative Assembly 
at booth No. 1 of Bounli polling station. 

The issue Is decided in the affirmative. 

Issue No 5. — It was contended for respondent No. 1 that Parliamentary ballot 
papers found in the ballot boxes meant for the U.P. Legislative Assembly at Syaldo 
polling station were regularized by the Election Commission, but such ballot papers 
found in the Legislative Assembly boxes of different candidates of booth No 1 of 
Bounli polling station were rejected by the Returning Officer at the time of count- 
• ing; and that this should not have been done, at any rate the Tribunal .should lake 
such rejected votes into consideration and count them as valid votes of each 
candidate in whose box such ballot papers were found at the time of counting 
Reliance Is placed by the Respondent on the case of Sri Gidwarni Cholthram Partabrai 
versus, Aganani Thakurdas Chuharmal and others decided by the Election Tribunal 
of Bombay cn llth August, 1952, and reported at page 2018 of the Gazette of India 
Extraordivary, Part I, Section 1, dated Augu.st 25, 19^2, in Election Petition No 5 of 
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1952, whi[.‘h was quoted with approval in the Judgment of Election Petition No, :i;i 
of 19,52, Narananayan Goswaml versus Dr. Homeswar Deb Choudhury and others 
reporterl at page 106C of the Gazette of India Extraordinary, Part II, Section 3. of 
27lh December 10G2, and was also referred to at page 678 of the Gazette of India 
Extraordinary, Part II, Section 3, dated 4th March 1953, in the Judgment of the 
Election Tribunal, West Bengal, in Election Petition No. 122 of 1962, Balal Lai Das 
JViohapalra versus Trailakya Nath Pradhari and others. Reference was also made to 
an old case decided under the previous law, by the Election Commission, Bareilly, 
in ca.se of Abdul Wajid versus Said Ahmad, reported at page 010 of Election cases, 
1935 bj Sen and Poddar, 

It was also urged, on behalf of the respondent, that the provisions of rule 
47(1) (c) of the Representation of the People (Conduct of Election and Election 
Petitions) Rules, 1951, were directory and not mandatory and therefore the Return- 
ing Officer (who had got such ballot papers of Syalde polling station regularized) 
was not bound to reject such ballot papers found in the ballot boxes of booth No. 1 
of Buunli polling station and shguld have counted them as valid votes. 

Quite a contrary argument has been put forward on behalf of the petitioner: and 
it is contended that rule 47(l)(c) of the Representation of the People (Conduct of 
Election and Election Petitions) Rules, 1951, is of a mandatory nature and that th^ 
Returning Officer was justilied in rejecting the Parliamentary ballot papers found iir 
the Assembly ballot Ipoxes. Reliance is placed upon the majority view of the 
Election Tribunal, Hoshangabad, in Election Petition No. 180 of 1952, Hari Vishnu 
Kamalh versus Syed Ahmad Syed Is-ak and other.s, decided on 27th March 1953, 
and resorted at' page 1087 of the Gazette of India Extraordinary, Part II, Section 3, 
dated April 1,5, 1953. It was further urged that even the Tribunal could not 
regularize or treat such votes as valid ones. 

In view of the interpretation that we are giving to rule 47(l)(c) of the Repre- 
sentation of the People (Conduct of Election and Election Petitions) Rules, 1951, 
It IS not necessary for us to consider In detail the different cases decided by the 
Election Tribunals and to which a reference has been made by the parties to this 
Election Petition. We would, however, point out that we cannot subscribe to the 
view of the Bombay Tribunal that the provisions of rule 47 are simply directory 
and not mandatory. Rule 47 was made upder the provisions of section 169 of the 
Representation of People Act 1951 (Act XLIII of 1951); and the rules made under 
the provisions of the Act command the same sanctity as the provisions of the Act 
itself unless they are repugnant to the Act under which they are made. We are, 
therefore, of opinion that provisions of rule 47(1) (c) are as mandatory as the 
provisions of the Representation of People Act ilself. 'niis rule gives grounds for 
rejections of ballot papers. Clauses (a), (b) and (d) of rule 47 (i) have got no bear- 
ing on this case and so need not be considered. Rule 47(1) (c) says that “a ballot 
paper contained in a ballot box shall be rejected if it bears any serial number or 
mark different from the serial numbers or marks of ballot papers authorized for use 
at the polling station or the polling booth at which the ballot box in which if wa.s 
found was used.” It was under the provisions of this rule that the Parliamentary 
ballot papers found in the ballot boxes of Legislative Assembly of different candi- 
dates at Bounli Polling Station, booth No. 1, seem to have been rejected. On behalf 
of the petitioner it was said that Parliamentary ballot papers were not authorized 
for use at the polling station or the polling booth. It was also argued that the 
words “polling station’ used in this rule in fact mean “polling compartment”. We 
think that the argument advanced for the petitioner has got no force. The words of 
a section or rule have to be given their plain meaning. No new words are to be 
imporied, and it is only in cases where there appears to be an ambiguity that a 
moaning different to the plain meaning can be given. Further if the section or 
rule is capable of two interpretations, the one which is not penal and is morel 
equitable and just is to be adopted. ’ 

The learned counsel for the petitioner argued that the words “authorized for use 
at the polling station” meant authorized for use for a particular ejection at the 
polling compartment. For such an Interpretation the words “at an election” after 
the word “use” will have to be introduced and the words "polling station” will have 
1o be changed into “polling compartment." The framers of the rule had in view 
that a polling compartment was different from a polling station. Rule 18 of these 
rules runs as follows: — 

“(1) Each polling station and, where a polling station has more than one 
polling booth, each such polling booth shall be furnished with a com- 
partment (referred to in the.se rules as a “polling compartment”) in 
which electors, can, one after another, cast their votes screened from 
observation, and no elector shall be allowed to enter such polling com- 
partment when another elector Is in.side the same for the purpo.se of 
recording his vote.” 
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This clearly shows IhaL Ihe Iramors of the rule had in their mind the distinction 
between "polling station" and a “polling compartment”. It is also clear that the 
trainers ot the rule never intended to Incorporate in this rule the words “authorized 
tor use at an election,” The election for the Legislative Assembly and the House 
ot People were being conducted simultaneously at each polling station and If the 
Iramers ol the rule had in th^lr mind that the ballot papers meant for u.se in the 
House of People election should not be used for Legislative Assembly election and 
it .so used, would be invalid, they would have clearly expressed it in the wordings of 
thi.s rule. The words of rule 47 (l)(c) are not at all ambiguous. It clearly lays 
flown that ballot papers authorized for use at a poUing station should be used there 
and if any ballot paper which bore a serial number or mark dillerent from the 
serial numbers or marks authorized for u.se at that polling station was lo be found 
In a ballot box used at that polling station, it shall be rejected, In the present ca.se 
we hnd that two .sets of ballot papers, one, Parliamentary ballot papers and the 
other. Legislative Assembly ballot papers, were issued to Presiding Officers and 
the Presiding Officers Issued both stjts of ballot papers to Polling Officers who 
distributed them to the Polling Clerks to be issued to the voters. Thus it is clear 
that boLh kinds of ballot papers were authorized for use at a particular polling 
station. If by a bo-rm fide mlsdake of a polling Officer, the Parliamentary ballot 
papers were given to the clerk who was to issue ballot papers tor Legislative 
Assembly, it cannot be said that such ballot papers were not authorized for use at 
that pollmg station, On the other hand, it can quite reasonably be argued that 
both kinds of ballot papers were authorized for use at that polling station. 

To the most it can be said that Rule 47(1) (c) is capable of two interpretations, 
firstly, the ballot papers authorized for use at the Polling Station are those which 
were means for that particular Election, and secondly, they include all the ballot 
papers issued lor use at that Polling Station, whether for Election to the House of 
People or to the U.P. Legislative Assembly. The first interpretation would, as will 
appear from the subsequent part of this judgment, be penal and less reasonable. 
Consequently, In all fairness it will be proper to give the second interpretation, i.e. 
that both kinds of ballot papers should be deemed to have been authorized for use 
at thp pollmg station, 

Wje have already noted above that the two kinds of ballot papers were similar 
in all respects except that they bore dlflerent serial numbers and there was slight 
difference in the colour of tho bar at the left hand margin. An elector who has 
got a right to vote and if he is given a wrong ballot paper on account of bona fide 
mistake of a clerk will lose his valuable right to vote,, given to him under the 
Constitution of India, if such a vote is declared invalid or is rejected. Such a 
valuable right cannot be taken away under any circumstances unless otherwise dis- 
qualified. Thus the Interpretation which the petitioner wants us to give to Rule 
47(l).(c) would in many instances prove to be penal and uurea.sonable and hence 
cannot be adopted. We are, therefore, of opinion that ballot papers of the House 
of Peope found in the ballot boxes ot the U.P. Legislative Assembly at the Bounli 
polling station, booth No. 1, should be taken as valid votes. 


There is one thing more which need be mentioned in this connection. Ex, A-'i 
IS a copy of a telegram from the Election Commission, New Delhi, to the Returning 
Officer, Ranikhet. This telegram runs as below: — 

“ In modification of directions of 20th September 1961 Commission 

approves use of both varieties of ballot papers for either election in 
booth No. 2 of Syalde Chaukote Bichala polling Station No. RP-144 and 
LA 19 of Parliamentary Constituency No. 4 and Assembly constituency 
No. 11 Uttar Pradesh. Treat accordingly ballot papers used at said 
booths as valid irrespective of colour of bar.” 

This copy of the telegram shows that the Election Commission validated the 
votes of those electors who were given Parliamentary ballot papers and who cast 
them in Legislative Assembly ballot boxes at Syalde polling station. Neither party 
was able to refer u.s to any rule or section of the Act which authorizes the Election 
Commission to regularize an Invalid vote. It appears that the Election Commission 
had purported to act under Article 324 of the Constitution of India or under Rule 28 
of the Representation of the People (Conduct of Election and Election Petitions) 
Rules 1951, Article 324 of the Constitution provides that the conduct of all Elections 
to Parliament and to the Legislature of every State shall be vested in the Election 
Commission, The conduct of Elections cannot mean and cannot give the power to 
the Commi.ssion to declare invalid votes as valid ones. Rule 28 cannot also be pf 
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any assistance as it contemplates a decision or order ot the Election Commission 
prior^jto die actual polling. Tins rule luns a.s below.— 

“The ballot paper to be used tor the purpose of voting at an Election to which 
this Chapter applies shall contain a serial numocr and such dis- 
tinguishing marks as the Election Commission may decide.” 

Thus if the Parliamentary ballot papers authorized for use at a polling station 
vvei 5 is.sued to an elector for being east in Legisiauve Assembly ballot box at that 
very poiiing station, and if the ballot paper so cast could be rejected under rule 
47(lJ[(c), the Commission had no authority lo validate such a vote, in such a 
case all the Painamentary ballot papers round in the Assembly ballot boxes at 
Syalde polling station should have been rejected. 

In this connection it is urged on behalf of the petitioner that the respondent 
No, 1 cannot at this stage be allowed lo challenge the directions of the Election 
Commission validating certain votes at Syalde poilmg .station and also the order 
ui iiic Keounimg Uiiu er in treating such votes as valid ones m v^ew of the tact that 
this piea was not taken in the written-starcment nor in the recrimination. It is 
tiue that a reference to this plea was not speeilically made in the wntten-sratemenl 

or in the recrimination but there was a general clause pleading that iii any case 

the respondent had been elected by a lawful majority of votes, riowcver, this point 
IS not of any importance as, in our opinion, the order of the Election Conimissioii 
was correct and the Parliamentary ballot papers found m the Assembiv ballot 
boxes in Bootti No. 1 of Bound polling station should not have been rejected. 

If the Parliamentary ballot papers found In the Legislative Assembly ballot 
boxes both at Syaldc and Bound polling stations are rejected or accepLcd, the 

result of election would remain the same, as in either case tuc respondent No. 1 

would get majority over the petitioner. 

issue is decided in favour of respondent No. 1. 

Issue No, G. — We have heard the arguments of the learned counsel on either 
side jind are of opinion that rc.spondont No. 1 cannot be estopped from taking' up 
ide plea regarding the rejection of ballot papers of the House of People found in 
me ballot boxes of UP. Legislative Assembly. Respondent No. 1 could not possibly 
Knocy ihaL such a mistake had been committed at Bound polling station. The 
polUrig Officer on duty at booth No. 1 of Bound polling station, as Is clear from 
jie evidence on the record, did not apprise the Presiding Officer of the correct 
situation and the Presiding Officer at Bound polling station did not by any separate 
wiling uilorm the Returning Officer of the mistake that had been committed at 
booth No. 1 at Bound polling station. The respondent No. 1, therefore, could not 
Know this mistake till the ballot boxes had been opened and the ballot papers taken 
out It IS in evidence that at the time of counting of the ballot papers of Bounii 
polling station Sri Madan Mohan, respondent No, 1, had raised an oral objection 
regarding rejection of such ballot papers of Bounii polling staiion. The respondent 
No. 1, therefore, at the very first opportunity had raised that objection. He did 
not take any further step to get such ballot papei.s regularized because even without 
sUuh votes being counted he had been declared duly elected and he had no oppor- 
..nity to raise this objection till an election petition was filed. It Is, therclorc, 
elear that the respondent No. 1 took the plea at the proper opportunity and we 
think he is not estopped from raising this plea at this stage. 

The issue is decided in the negative. 

ORDER 

Ip view of our findings on the above Issues, we are of opinion that from what-, 
ever aspect the case may be considered the petitioner is not entitled to succeed.! 
Even if it be presumed that there was mistake in totalling, the respondent would 
have majority of votes in his favour, as we are of opinion that Parliamentary ballot 
papers cast in Leglsatlve Assembly ballot boxes ot different candidates at SyaMe 
and Bounii polling stations were legal and valid votes of ecery candidate. The 
petition Is, therefore, rejected and the recrimination is allowed, Sri Madan Mohan, 
respondent No. 1, shall get Rs. 600 by way of <;osts from the petitioner, who will bear 
his own cojts. 

(Sd.) D. S. Math,uh, I.C.S., Chairman. 

(Sd.) D, R. Misha, Member. 

(Sd.) J, K, Kapooh, Member. 

feAREittV; 

The 27th May 1953. 
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ANNEXURE ‘C , , 

B 29. — Section 97 (2) of the Representation of People Act clearly lays down that 
a notice referred to in sub-section (1) thereof shall oe signed and verified in the 
manner prescribed, i.e. as laid down in Order VI Rule 15 C.P.C. In the present 
case -the .statement accompanying the notice had been verified and not the notice 
itself. Thu.s the notice wa.s not verified in accordance with the law. However, an 
application has been moved for permission to amend the notice by verifying Its 
contents. 

It IS a settled law that omission or defect in verification only is an irregularity 
curable by amendment and Ls not a ground for rejection or dismissal. It is further 
a well settled law that the amendment of the pleadings by way of the removal of 
such a defect can be allowed at any stage. The learned counsel for Sri Hari Dutta, 
petitioner, has on the other hand urged that Order VI Rule 15 C.P.C, will not apply 
to the present recrimination application on the ground that there is a specific pro- 
vision contained in .section 90(4) of the Representation of the Peoples Act Which 
authorises the Tribunal to di.smiss an election petition which did not comply with 
the provisions of sections 81, 85 and 117 of the Act. Under section 811 (1) an 
election petition has to be verified in the manner laid down in the Civil Procedure 
Code. Thus the Tribunal has the pciwer to dismis> an election petition, and also a 
recrimination, for improper verification of the document. But this power has to be 
exercised judicially and with due caution .so that injustice is not done to any of the 
parties. The word ‘may’ used in section 90(4) of the Act is of great significance 
and would clearly indicate that the Tribunal has the power to allow amendment of 
the pleadings at any stage. 

In the present case the defect is not of a serious nature and appears to have 
been committed in good faith by not properly understanding the provisions of 
section 97 of the Reprosenlalion of Peoples Act The mistake being of a technical 
nature which will not in ary way prejudice the other party is such which the 
applicant should be allowed to rectify even at this late .stage 

The application for amendment of the notice under section 97 of the Repre^ 
-sentation of the Peoples Act is hereby allowed and Sri Madan Mohan is permitted 
to properly verify the notice. 

(Sd.) D. S. Mathur, I.C.S., Chairman. 

(Sd.) D. R. Misha, Member. 

(Sd.) J. K. Kapoor, Member. 

The 3rd November 1952. 


ANNEXURE ‘A’ 

In his written statement Sri Ram Singh, respondent No 2. has taken up many 
additional pleas, which were not at all mentioned in the election petition or in the 
written statement or recrimination of the respondent No. 1. A perusal of the 
iC'presentation of the Peoples Act, 1951, Indicates that a respondent can either 
support the petitioner or the returned candidate, If he were to take up fresh 
grounds, 11 was necessary for him to file an election petition, which could be heard 
bv the Tribunal ns a separate petition. In the circumstances, the pew points 
raised by the resliondent No. 3 can be disregarded while framing issues. 

(Sd.) D. S. Mathur, I.C.S., Chairman. 

(Sd.) D. R Misha, Member. 

(Sd.) J. K. Kapoor, Member. 

The 28th November, 1952. 

ANNEXURE ‘B’ 

Heard 1he counsel for the parlies present. 

The Tribunal is of opinion that in the replication the petitioner cannot be allowed 
to add fresh grounds, which he could have taken up in the Election petition. 
Further, it the question of the Postal Ballot papers is allowed to be raised, it is 
possible that relief to be granted by the Tribunal may be different to that prayed 
for ic the election petition. Paras 13 to 19 of the replication, paper No, 2.5B, could 
not thus be raised and they are ordered to be struck off from the replication. The 
counsel for the petitioner should amend the replication accordingly. 

(Sd.) D. S. Matiiuh, I.C.S,, Chairman. 

(Sd.) D. R. Misha, Member. 

(Sd.) J. K. Kapoor, Member. 
Election Tribunal, Bareilly. 

[No. I9/i7l/52-Klec,III/’8."ir9.'] 


The ?3fJi November, 1952 
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S.R.O. 1194. — Whereas the election of Shri Jagdish Narain Singh, as a member 
of the Legislative Assembly of the State of Bihar, from the Mokamlh constituency 
of that Asssembiy, has been called in question by an Election Petition duly presented 
under Part VI of the Representation of the People Act, Pl.'il (XLIII of 1951), by 
Shrl Jamuna Nandan Prasad Sinha, son of Shrl Awadh Nan'dan Prasad Singh, 
Village Samayagarh, P.S. Mokameh, District Patna; 

And whereas, the Election Tribunal appointed by the Election Commission, in 
pursuance of the provisions of Section 86 of the said Act, for the trial of the said 
Election Petition has, in pursuance of the provisions contained in section 103 of 
the ,sald Act. sent a copy of its Order to the Commission; 

Now, therefore, in pursuance of the provisions of Section 106 of the said Act.' 
the Election Commission hereby publishes the said Order of the Tribunal. 

ELECTION TRIBUNAL, PATNA 

Present; 

Shrl Basu Prasad, Retired District Judge— Chairman. 

Shri Hargobind Prasad Sliiha, Retired District Judge — Member. 

Shrl Adilya Narayan Lai, Advocate — Member. 

Election Petition No. 38 oi' 1952. 

In the matter of Election to the Bihar Legislative Assembly from Mokameh 
Constituency in the district of Patna. Shrl Jamuna Nandan Prasad Sinha 

— Petitioner. 


Versus 

1. Shrl Jagdish Narain Singh, Pleader S/O Gajudhar Prasad Singh, V. Barh, 

P.O. Barh. 

2. Shri Kant Lai Singh, S/O Chhoti Singh, V. Barhanpur, P.O. Mokameh. 

3. Shri Lachhml Narain Singh, S/O Budhudash, V. Sarfraznagar, Kumhra, 

P.O. Sarmera, 

4. Shrl Shewnandan Prasad Singh, S.^O Manghi Mahto, V. Choundi Barh, 

P.O. Barh. 

5. Shri Shyambihari Prasad, S/O Awadh Blharl Kishore Prasad Singh, 'V, 

Sarmera, P.O. Sarmera. 

6. Shri Dwarka Prasad, S/O Chaman Singh, 1/. Panchinahla, P.O. Mokameh 

7. Shri Ramcharltar Raut, S/O Lacho Raut, V. Sarmera. P.O, Sarmera. 

8. Shri SwamI Parmanand, S/O Ram Ashram, V. Pokherper, P.O. Samya- 

garh. 

9. Shrl Chandra.shekhar Prasad Singh. S/O Singheshwar Prasad Singh V. 

Muldiya Tola Mokameh, P.O. Mokameh. 

10. Shri Sukhdeo Mahto, S/O Mahadco Mahto, V. Sehra Batoura, P.O. 

Sarmera. 

11. ,Shrl Chiranjbl Singh S/O Beni Singh, V. Mokameh, Deorani Tola, P.O. 

Mokameh, 

12. Shri Ramkrishun Singh, S/O Bohram Singh, V. Mokameh, P.O. Mokameh, 

13. Shri Baleshwar Prasad, S/O Naurangl Dusadh, V. Haflzpur Karmour P.O. 

Barh, 

14. Shrl Mathura Singh, S/O Rambllush Singh, V. Danara, P.O. Bikram, 

15. Shri Hari Mahto, S/O Ganour Mahto, V. Dhanakdoh Mokameh. 

16. Shrl Lachhml Mahto, S/O Rama Mahto, Sarfraznagar Kumhra, P.O. 

Sarmera — Respondents. 

For petitioner 

1, Shri Awadhesh Nandan Sqhay. Advocate, 

2. Shrl Indra Bhanoo Singh, Advocate, 

For Respondent No. 1. 

1. Shrl Ballhadra Prasad Singh, Advocate. 

2. Shri S. N, Bharthuar, Advocate. 

For Respondent No. 16. 

Shrl Narmdeshwar Prasad Sinha. Pleader 
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Shri .Jamuna Nandan Prasad Sinha, who was a candidate for election to the 
Bihar Legislative As.sembly from Mokameh ConstitLiercy in the district of Patna, 

filed this election petition under section 81 of the Representation of the People 
Act, 1951, for declarations (a) that the election of the returned candidate, Shri 
Jagdish Narain Singh (Respondent No. 1), is void, and (b) that the election in the 
-bald constituency is wholly void. 

The petitioner stales that his name was entered as an elector in serial No. 604(a) 
of the Electoral Roll of Mokameh Constituency for the Bihar Legislative Assembly, 
fie was duly nominated as a candidate for election to the Assembly from the 
said constituency and had filed two nomination papers [Ext. 1(23) and Ext. 1(24)1. 
In both the nomination papers, the proposer was Lakshmi Sinha and the seconder, 
Hirday Sinha; and both of them had been entered as electors in the Electoral 
Roll of that conslltueno.y. In one of the nomination papers, there was a clerical 
trror inasmuch as the serial number of the seconder was not mentioned In 
course of the scrutiny of nomination papers, the Returning Officer rejected 
both the nomination papers of the petitioner on the .sole ground of omission of 
the serial number of the seconder in one of the nomination papers. 

The petitioner contends that his nomination papers were improperly re.jected 
ana, as he possessed the confidence of majority of the electors of the Constl- 
tv “ y and there was a ver,y fair chance of his success at the election, the result 
o: le election has been materially affected by the improper rejection' of his 

nomination. 

The election petition is resisted by the Respondent No. 1 who has filed a 
written statement contending that the petition is not maintainable either in Jaw 
or on facts, that the nomination papers of the petitioner were rightly re- 
jected by the Returning Officer, and that the result of the election ha.s not at 
all been affected b,y the rejection of the petitioner’s nomination papers. The 
Respondent No. 1 states that the first nomination paper of the petitioner suffered 
from a material defect inasmuch a.s the .serial number of the seconder in the 
Electoral Roll of the Constituency was not .stated therein. The above omission 
anmunted to failure on the part of the petitioner to comply with the provisions 
of*.section ,33 of the Representation of the People Act. 1951. He, further, state-s 
that the .second nomination paner of the petitioner was rejected on the ground 
that the same proposer, who had proposed his first nomination paper, had also 
proposed his second nomination paper, thus rendering the second nomination 
■pa^er invalid, 

On the date when the trial opened, the Ro.spondcnt No 10 appeared aTid filed 
a written statement in whieh It is said that the assertion made In the election 
petition that the nomination papers of the petitioner purporting to bear the 
signatures of the proposer and the seconder bore the signatures of the persons 
entered in the Electoral Roll is not admitted. Other grounds of defence taken 
in that written statement are the same as those taken by the Respondent No. 1, 

The following issues arise for determination. 


ISSUES 

1 . Is the election petition maintainable? 

2. Have the nomination papers of the petitioner been improperly rejected? 

If so. has the result of the election been materially affected by such 
rejection? 

3. Is the election wholly void? 

4 . To what relief. If any, is the petitioner entitled? 

FINDINGS 

Tssue No. 1.— This issue has not been pressed We do not find any serious 
defect In the frame of the election petition. This issue is. therefore, answered 
In the affirmative. 

Issue No. 2 , — The petitioner, as has been stated above, presented two nomi- 
nation papers [Ext, I (2.'1) and E.\'t. 1(24)]. The Returning Officer noted on the 
nomination papers the dale and hour of the presentation Both the nomination 
apers wore presented on 24th November, 19.51. at 11-50 a.m. It. thus, appears 
that both the nomination paoers were filed simultaneously at one and the same 
e. The petitioner (P W. ;l) ha.s made .statement to the same effect In his evl- 
— ice. The Returning Officer (P.W 1) has. however, stated in his evidence that 
the two nomination paper.s were not filed at one and the same time, but one 
was filed a few seconds after another had been filed. The Returning Officer 
h 0 B tried to explain in his evidence the note he made in the order-sheet (Ext. 2) 
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that the two nomination papers were presented simultaneously by saying that 
the candidate was holding the two nomination papers in two hands and one 
was Hied llrst and then, after a few seconds, another was filed. This explana-, 
tion does not appear to us to be acceptable and the fact remains, as noted o'^f 
the nomination papers and also on the order .sheet, that the two nomination 
papers were presented simultaneously at one and the same time. ^ 

Section :iG of the Representation of the People Act, 1951, requires that the 
Returning Officer shall, on receiving the nomination paper, enter thereon its serial 
number and shall state the date and the hour at which the nomination paper; 
has been delivered to him. In the present case, the Returning Officer noted the 
date and the hour of the presentation in the appropriate column at page 3 of 
the nomination papers [Ext. 1(23) and Ext. 1(24)]. but he entered the serial 
number, namely, serial No. 64, in Ext. 1(23) only in the appropriate column. The 
column of serial number at page 3 in Ext. 1(24) was left blank There are. how-^ 
ever, two numbers, namely 17 and 18, written in red chalk on the first page of 
Ext. 1(23) and Ext. 1(24) respectively. From the evidence of the Returning 
Officer it appears that he put the number “17” on the nomination paper which, 
according to him, was first filed and the number “18” on the nomination paper 
which, according to him, was filed a few seconds later. The learned advocate 
for the Respondent No. 1 took pains to show that, truly speaking, Nos. 17 and 18 
represented serial numbers of the two nomination papers and that altogether 
nomination papers had been filed in this constituency. But those numbers ^ i 
not entered in the appropriate column at page 3 of the nomination papers. ,.,0 
question on this point was put to the Returning Officer while has was in the 
witness box. It is, therefore, difficult to understand why and under what cir- 
cAimstances the two numbers, “64 and 17”. were put on Ext. 1(23) and one num- 
ber, “18”. on Ext 1(24). Be that as it may, it is evident that the Returning 
Officer did not enter the serial number in the appropriate column on the 
nomination paper, Ext. 1(24). in compliance with the requirement of section 36 of 
the Act. But the non-compliance with the above requirement was not, in our 
view, of any material consequence and did not render the nomination paper 
invalid. 

k 

On the date of scrutiny of the nomination papers, i.c. on the 26th November, 
19.61, the Returning Officer rejected the nomination paper [Ext. 1(23)] on the 
ground that the .serial number of the seconder was not stated therein. He also 
rejected the other nomination paper [Ext, 1(24)1 on a diflerent ground, namc^yr 
that the proposer and the seconder in it were the same persons as the proposer 
.and seconder in the nomination paper [Ext. 1(23)], While rejecting [Ext. 1(24)]. 
he observed that the nomination paper [Ext. 1(23)]. on which serial number “17” 
was noted in red chalk, was the only nomination paper to be considered. We 
think that the Returning Officer was wrong in taking thi-s view. The Returning 
officer should have also considered the other nomination paper [Ext. 1(24)] and 
should not have rejected it on the aforesaid ground. 

Section 33(2) of the Representation of the People Act, 1951, provides that an 
elector can subscribe, ns proposer or seconder as many nomination papers a.- 
there are vacancies to be filled, but no more Sub-section (7) of Section 33 says 
that a candidate can be nominated bv more than one nomination paper for elec- 
tion in the .same constituency Section 36(7) (b) provides that," where a persor 
has subscribed, whether as proposer or seconder, a large number of nominatior 
papers than there arc vacancies to be filled, those of the papers so subscri^rt, 
which have been first received, up to the number of vacancies to be filled. sKa1 
be deemed to be valid. It has been argued on behalf of the Respondent No, 1 
that as there was only one vacancy to be filled In this constituency, an elector 
could subscribe, as proposer or seconder, only one nomination paper. It laf 
been, further, argued that, as Lakshmi Singh and Hirday Singh subscribed a„ pro- 
poser and seconder re.specllvely on both the nomination papers. Ext. 1(23) am 
Ext. 1(24), tile nomination paper which, was first received was the only vallr 
nomination paper. The learned advorate for the petitioner has, on the othe 
hand, contended that the true menmng of section 33(2) is that a per.son ran .sub 
scribe, ns proposer or seconder, nominallon papcr.s of .ns mrmv candidates as then 
are vacancies to be filled II has been, fiirtber. contended Ihnt when several nomi 
nation papers of the same eandldate proposed and seconded by the same set n 
persons, have been filed simultaneously, the que,stion of one nomination pane 
being received first and the other nomination papers being received later, do 
arise. We have given a careful eonslderation to the nrovlsioTic: of section 33(2) mn 
section 33(7) of the Act and we aceent the contcnlinn of the petitioner that 
person ean subscribe as proposer or seconder, nomination papers Of as many can 
dldates as there are Vacanoles. 
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Consistent with the schedule of the Act, we arc inclined to interpret Section 
-33(2) as meaning that, if there Is one vacancy to be filled, a person can subscribe, 
-^as proposer or seconder, nomination ot one candidate only; if there are two 
vacancies, a person can subscribe as proposer or seconder, nomination of two 
candidates, but not more. But the section, m our view, does not mean that a 
■proposer or seconder cannot subscribe to more than one nomination paper of the 
same tdiididate, if there is only one vacancy. The word "vacancies” occurring 
in section 33(2) is signitlcant and Is a pointer to the fact that the number ot can- 
' didates whom an elector can propose or second depends upon the number of 
vacancies to be hlled in that constituency. If an elector subscribes, as proposer 
or seconder, more nomination papers than one of the same candidate, he will be 
deemed to have subscribed in fact only one nomination paper. If all the nomi- 
nation papers are in order, only one ot them Is to be considered and the rest are 
to be treated as superfluous. But if any of them is found to be defective, the 
other nomination paper subscribed by him In regard to the same candidate can 
be looked into ft is conceivable that, as a measure of precaution, a candidate 
sometimes gels the same proposer or seconder to subscribe in more than one of 
his nomination papers The view taken by us of the true meaning of section 33(2) 
was exactly the view taken by the Election Tribunal, Delhi, in a recent c-ase 
Siu'l Hans Raj versus Shri Ram Singh, reported in Gazette of India, Extraordinary, 
lied the 19th November 1952. Our attention has been invited to contrary views ex- 
essed by the BhagalpiU Tribunal in Lakhan Lai Mishru versus Tribeni Kumar, re- 
ported in Bihar Gazette, Extraordinary, dated the 5th February, 1953 and the Bhopal 
Tribunal in Bijoy Singh versus Narbada Charnn Lai, reported in Gazette of India, 
Extraordinary, dated the 6th January, 1953. With great respect, however, we 
dlifer from the views expressed by the Bhagalpur Tribunal and the Bhopal I'ribu- 
nal. Our conclusion, therelore, )s that the nomination paper [Ext. 1(24)J cannot 
be deemed to he invalid on the ground that the proposer and the seconder in it are 
the .same persons as those in the other nomination paper [Ext. 1(23) |. In view of 
this finding, it is not necessary to decide the question whether the two nomination 
papers, which were presented simultaneously, were also received simultaneously 
or at diflerent times, because, as has been discu.ssed above, they, in tact, constituted 
only one nomination paper as the candidate in both was one and the same person. 
The provisions of section 36(7) (b) have, the>-efore, no application to the facts 
of this case. 

It has been also argued on behalf of the petitioner that the Returning Officer 
was wrung in rejecting the nomination paper (Ext, 1(23)] on the ground that 
the serial number on the Electoral Roll of the person subscribing as seconder 
was not stated therein. Section 33 (i) of the Representation ol ihe People Act, 
19,51, requires that a nomination paper shall be completed in the prescribed 

form.. Column No. 13 of the prescribed form is intended for putting down 

“name of the seconder” and column No, 14 for putting down 

“serial number of the seconder in the Electoral Roll of the 

constituency”. In the present case, serial number ol the seconder was not in- 
serted in column No. 14, although the name of ihe Electoral Roll of the con,sti- 
tuency was stated therein. It has been contended by the petitioner that the 
omission of the serial number was a technical defect, not of substantial character, 
and such omission did riot allord sulllcient ground tor rejecting the nomination 
paper. It ha.s been, further, contended that the Returning Officer, while examining 
the nomination paper immediately on its presentation under section 33(5), should 
have defected the omission and got the same filled in then and there. The learned 
advocate for the Respondent No. 1 ha.s on the other hand, urged beiorc us that 
the said omi.ssion couid not be filled in as it was not a clerical error which could 
be correcied, as contemplated by clause (a) of sub-section (5) of section 33, and 
"■ithat the omission wa.s not a technical defect of un-substantial character. His 
contention is that, as there was non-compliance with the mandatory provisions 
of section 33(1), the nomination paper was rightly rejected. We, however, do 
not consider it necessary to decide this loolnt, in view of the fact that there wa.s 
no such omission in the other nominaiion paper [Ext, 1(24)1, The Returning 
Officer, as has been discussed above, was bound to consider the other nomination 
paper, when he found [Ext. 1(23)] to be defective. 


A question has been raised that the petitioner was not of prescribed age, i.e. 
of age not less than 25 years, as contemplated by Article 173 of the Constitution 
of India, on the date of presentation of his nomination papers. It may bo noted 
that the age of the petitioner entered in column number 4 of the nomination 
papers, Ext. 1(23) and Ext. 1(24), was 2fl years. It has been urged on behalf of 
the Respondent No. 1 that the petitioner was of an age less than 25 voir' n-’ 
the c^ate of presentation of his nomination papers and, as such was not qualified 



THt 6Azfi'i"l£ liidiA [Pari jI 


to stand as a candidate and, consequently, cou).d not be deemed, in view of the 
provisions of scciion H oJ the Kcpresentaxion ol the People /id, 1W51, to have, 
heen nominated as a candidate lor election, Mr. Awadhesh Nandan Sahay;* 
appearing tor the petitioner, has, on the other hand, vehemently opposed the 
raising ot tnis ciuestlon on me ground that no speehic plea in the written statement 
ot citner oi the two rcsponuenls (Hespondenl No, i and Hcspondent No. iO) on* 
the question of age has been taken and no issue framed on such question. He 
has 1 under urgea that the question has been raised at a very late stage oL tbe 
hearing and the petitioner had no opportunity to adduce evidence thereon. We 
tniijic, It will nol be tair and proper to look into any evidence upon this pica, 
ot wnicn no mklmg whatsoever was given In the written statement and wmen 
was not laisea until a very Jate stage when the evidence was about to be closed. 

It may, however, be stated that in the finally published Electoral Roll, the 
age of tne petitioner (Jamuna Nandan Prasad Singh, bearing serial number 
bU4 Kal is stated as 'more tnan 21”. It appears that the entry regarding the 
age being vague, the Electoral Registration Officer, on petitioner’s application, 
corrected the entry of age into “26 years” In exercise of the powers conferred 
upon him by Section 25(b) of the Representation, of the People Act, 1950. 

Although the giounds stated by the Returning Officer ior rejecting the iiom' 
nation papers cannot be sustained, there is one vital ground for rejecting tl| 
nomination ni the petitioner. It has been urged on behalf of the Respondent,, thai, 
the signature of the seconder, llirday Singh, m both the nomination papers 
[Ext, 1 (23)] and [Ext. 1(24)1 Is not genuine. The petitioner has stated in the 
election petition that one Hirday Singh, whoge name was entered in serial No. .002 
of the Electoral RoU of the constituency, seconded the nomination papers. The 
Rc.spondcni No 1, while admitting that the petitioner had filed two nomination 
papers, .says In lii.s written statement that the nomination papers were seconded 
by “some Hirday Singh”, But the Respondent No. 16 has practically denied in 
his written statement thai Hirday Singh, recorded m serial No. 902 of 11 le 
Electoral Roll, .signed as seconder on the nomination papers. Although there 
was no clear denial in the written statepient of the Respondent No. i that Hirday, 
Singh, bearing .serial No. 902, signed a.s seconder, the parties clearly understood^ 
at the trial, as will appear from the facts which we shall state presently, that 
there was controversy between them regarding the genuineness of the signattu'e 
of the seconder on the nomination papers. During the early stage of the hearing, 
Respondent No. 16 had filed a petition for an order directing tbe petitioner to 
produce the alleged seconder, Hirday Singh, as witness. The petitioner’s advocate, 
thereupon, stated that he would not examine Hirday Singh as a witness. Later 
on, the tribunal, however, considered that the evidence of Hirday Singn was 
material in thia case and, as neither party proposed to examine Hirday Singh, 
he w.a.s examined as a court witness on 5th January, 19,53, In his evidence. Hirday 
Singh stated that he had signed as seconder on the two nomination papers, his 
signatures on one of them being in English and his signatures on the other ocing 
in Hindi. I'e pointed out his .signatures which were marked as Court Exls 
I and II. It is necessary to mention here that the signatures pointed out by 
Hirday Singh are not written in the proper column for signature of the seconder, 
namely column No. 16, but are written In column No. 13 which is intended for 
writing the name of the seconder. In column No. 16 of each ofi the nomination 
papers, there appears the signature of Hirday Singh in Hindi. The witness, to- 
wards the close of his evidence, wa.s shown the signatures in column No. 16 
when he slated that those signatures were not in his handwriting. It cannot, 
therefore, be supposed that the witness had no opportunity of looking at the 
signatures in the appropriate column and might have, out of confusion, pointed 
out the name written in column No, 13 as being his .signatures. From the evidenc 
of Hirday Singh, it thus, appears that the signatures in column No. 16 are nr 
in his handwriting. 

The petitioner’s case, however, is that Hirday Singh really .signed in column 
No. 16. In order to substantiate this case, the petitioner could not rely upon 
the evidence of Hirday Singh. But immediately after his evidence, the petitioner 
expressed bis desire to have the signatures of Hirday Singh on the nomination 
capers compared with the specimen signatures of Hirday Singh by a Handwriting 
Expert, maintaining that the signatures In column No. 16. and not the writings 
in column No. 13. were really the signatures of Hirday Singh. The Tribunal. ' 
on the siiggc.stion of the petitioner’s advocate, look specimen signatures of Hirday 
Singh and sent the papers to a Handwriting Expert for examination of the sig- 
natures. The signatures in column No. 10 of the nomination paper.s, marked 
"A-T’ and “A-2”, were to be compared with the specimen signatures, marked “B”. 
'‘BT’ and “B2”, The writings in column No. 13 were also to be compared with the 
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specimen signatures. The Handwriting Expert examined the disputed signatures. 
"Al” and "A2” with reference to the specimen signatures, “B” series, and gave 
an opinion to the effect that the writer of "B” series was not the writer of Al 
and “A2”. This opinion was against the petitioner. The petitioner did not stop 
there, but he cross examined the Handwriting Expert and also examined three 
witnesses including himself (P.W. 3, P.W.4 and P.W.5) to prove that the signatures 
in column No. 16, which have been marked Exts. 4 and 4(1), are the signatures 
of Hirday Smgh. In the above circumstances, it cannot be Urged that there was 
no controversy between the parties regarding the genuineness of the signature 
of the seconder and, although no specific Issue was framed on the above point, 
the parties had adduced all the evidence available to them on that question. If 
cannot, therefore, be said that any prejudice has been caused to any party py 
reason of a specific issue not being framed on the above point. 


]>t us, now, consider the question whether the signature, of the seconder in 
the nomination papers, Ext. 1(23) and Ext. 1(24) Is genuine. Mr, Henry Sermett, 
Handwriting Expert, has given a written report (Ext. 3) on examining the disputed 
signatures, Al and A2, with reference to the specimen signatures, B, B1 and 02. 
His opinion, as has been stated above, is that the two sets of signatures are not 
handwriting of one and the same person. The Expert has also been examined 
as a witness in this case and has been cross examined by the petitioner at a 
great length. The main reasons for the opinion of the expert, as stated hi Ext. 3, 
are that the writings in B series show a pen-manshlp markedly inferior to that 
depicted in Al and A2. In B series, there are erratic shaky and awkwardly 
executed strokes, whereas In Al and A2 there is a general -uniformity or symmetry 
in the strokes. The pen-pressure in B series is irregular in that both heavy and 
light pressure Is employed. In A series, the pressure is mainly medium through- 
out. Judged by varied pen-position present in B series, the shading location 
has been placed sometimes on down strokes and sometimes on horizontal onea. 
On the other hand. In A series, it is chiefly down strokes that show the shading 
lofcation caused by pressure emphasis. Consistency in the detail features of 
design of many letters In B series Is absent, whereas In A series when similar 
letters are compared with one another, the design is uniform. The habit of 
careless repairing of letters In B series is absent in A series. The movement or 
pen-control is under-developed and is of a weak flngure type in B series, whereas 
in A series it is of a superior wrist and fore-arm type. These are the main reasons 
for the opinion of the Expert, While cross examining the Expert, the petitioner’s 
advocate took pains to point out to the Expert several similarities between the 
disputed signatures (Al and A2) and the specimen signatures (B series), one 
of the prominent similarities being that the staff of some of the letters is hooked 
at the end. The learned advocate for the Respondent No. 1, on the othei hand, 
pointed out several dls-slmilaritles between the two sets of signatures. The 
Expert has stuck to his opinion about the signatures, as expressed in hla report, 
even when certain similarities were pointed out to him by the petitioner. Tha 
Expert has stated In his evidence 'T have ignored the similarities as pointed out 
by the petitioner’s lawyer in giving my opinion as they have no fundamental value. 
By "fundamental” I mean such points as affect the muscular control of the pen 
which Is the basis of habit of writing primarily,” We And that the Expert has 
examined the writings with suflfleient care and Industry and we agree with him 
that the writings, B series, show a pen-manship markedly inferior to that shown 
by the writings, Al and A2, We are, therefore, inclined to hold that the writer 
of B series is not thei 'writer of Al and A2, In other words, Hirday Singh, who 
wrote B series in presence of the Tribunal, is not the writer of the disputed signa- 
tures, Al and A2, on the nomination papers. 


We have already stated above that Hirday Singh, In his evidence, denied the 
signatures, Al and A2, as being in his handwriting, Hirday Singh, it may be 
noted, is in service of the petitioner and has been working as his Patwarl for the 
last 8 or 10 years. It cannot, therefore, be .supposed that Hirday Singh has been 
won over by the opposite Party and has deliberately made false statement against 
case. Thgre Is no suggestion to this effect in the evidence of any 
of the Witnesses. Nor can It be supposed that Hirday Singh made the above 
statement out of confusion. He first pointed out the writings In column No. 13 
as belrig his signatures, one In English and another In Hindi, and when he was 
shown the signatures In column No. 16 he definitely said that those signatures were 
+ evidence of Hirday Singh, thus, gives a death blow 

to the petitioners case that Hirday Singh signed as seconder in column No. 16 
of the notninatton papers The evidence of Hirday Singh i.s .supported by the 
opinion of the Expert, which has been discussed abpve, and also by the evidence 
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of Jadava Singh (witness No, 1 for Respondent No. 1), a mokhtear at Barb, who 
is acquainted with the signature of Hirday Singh. The counter evidence of the 
petitioner’s witnesses (P.W, 3, P.W.4 and P.W,5) on this point does not appear to 
us to bo acceptable. The circumstance, that Hirday Singh’s evidence was with- 
held by the petitioner, also points to the conclusion against the petitioner’s case. 
Upon a careful consideration of all the evidence and facts on the record, we un- 
hesitatingly come to the conclusion that Hirday Smgh, whose name was entered 
In serial No. 802 of thq Electoral Roll, did not sign as seconder on the nomina- 
tion papers, Ext, 1(23) and Ext. 1(24). 

Although the ground now taken, namely that the signature of the seconder 
is not genuine, Is not the ground on which the Returning Oihcer re,1ected the 
nomination of the petitioner, the said ground can well be considered by the 
Iribunal while Judging the propriety or Impropriety of rejection of the petitioner’s 
nomination. We And that the signature In column No. 16 of the nomination 
papers (which is the column for signature of the secon'der) not being genuine 
signature, the nomination papers were clearly invalid. That being so, It cannot 
be held tha^ the nomination of the petitioner was improperly rejected. We, 
therefore, answer the first part of issue No. 2 In the negative. 

In view of the above finding, the second part of this issue, namely, whether th^ 
result of the election has been materially affected by the rejection of the petitioner's 
nomination, does not arise. 

Issues Nos. 3 and 4. — In view of our deelsdon on Issue No. 2, we hold that the 
election in the constituency in question Is not void and that the petitioner Is not 
entitled to any relief. 


(Sd.) Basu Pkasad, Chairman. 

(Sd.) Harqobind Prasad Sinha, Member. 

High Couri, Patna; 

The 25th Map, 1953, ' 

I have the advantage of reading the judgment dictated by the Chairman. 
Though I agree with the findings of the Chairman on the point that the second 
nomination paper was Improperly rejected, I do not find myself In agreement 
with the order portion of the judgment and his findings as to whether we, can 
decide the case on the points not specifically raised In the pleadings and the 
issues. 

The petitioner had filed two nomination papers simultaneously at 11-50 a.m. 
on 24th November, 1951. On 26th November 1951 the day of scrutiny, the 
Returning officer rejected both the Nomination Papers with the following order; — ■ 

"The first (Nomination Paper) is rejected. Serial Number of the Seconder 
Is not given and there is no question of correction of any such minor 
defect. 

The second (Nomination Paper) Is rejected. The Proposer and Seconder of 
this Nomination Paper are the same persons who have filed another 
nomination paper in respect of this very candidate. The nomination 
paper placed at the top of this was (Serial Ne, 17 In red pencil) and 
this one was Serial No, 18 presented simultaneously and as such only 
the Serial No. 17 is to be considered and this one rejected". 

I agree with the reasonings given in the judgment of the Chairman for holding 
that the second nomination paper was improperly rejected. In my view the 
first nomination paper was also improperly rejected. The reason for holding! 
so Is very simple. The first nomination paper has been rejected on the ground 
that the Serial Numbers of the Seconder does not find a place in it as stated above. 
On 24th November 1961 when the two nomination papers were filed simultaneous- 
ly, the Returning Officer recorded the following order: 

"Checked the entries In Roll relating to candidate and his Proposer and 
Seconder", 

This order indicates that the Returning Officer had no difficulty with regard to 
me identity of the Seconder and this conclusion is strengthened when 1 find that 
he rejected the second nomination paper also With the following remarks: — 

"The proposer and .seconder of this nomination paper are the same persons 
who have filed another nomination paper In respect of this very 

candidate”, 
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Section 30W of the Representation of the People Act, 1951, provides that 
the Returning Officer shall not reject any nominallon paper on the ground of any 
technical defect which is not of a substantial character. This Sub-Section 4 
^comes after Sub-Section 2 which mentions the grounds (a) to (e) on which the 
Nomination Paper can be rejected by the Returning Officer. It is quite clear 
that the grounds (a), (b), (c) and (e) cannot come under the heading ‘Technical 
* Defect’. It seems, therefore, that the ground No. (d) only can come under 
'Technical Defect’, Ground (d) reads as follows: 

•‘The Returning Officer shall refuse any nomina- 

tion on any of the following grounds^ — (d) that there has been any 
failure to comply with any of the provisions of Section 33 or 34”. 

Section 34 deals with deposit of security and so it cannot be placed under 
Technical Defect. Therefore, I am le/t to only one conclusion, that Is to say, 
that Section 33(4) contemplates a case which comes under Section 33. Let me 
shortly consider which of the Sub-Section 33 answers the description of Technical 
Defect mentioned in Section 36(4). The matters mentioned in Sub-Sections (2), 
(3) and (4) ot Section 33 by no stretch of imagination can be placed under Techni- 
cal D efe ct. 

Therefore, the natural conclusion is that Section 36(4) applies to Section 33(1) 
lich deals with the filling of the form of Nomination Paper. Section 33(5) 
jts a duty on the Returning Officer to correct any clerical error in the Nomina- 
tion Paper. He shall satisfy himself that the names and Electoral Roll Numbers 
of the Candidate and hhs Proposer and Seconder as entered In the Nomination 
Papers are the same as those entered in the Electoral Rolls and the Returning 
Officer may permit any clerical error in the Nomination Paper in regard to the 
said names or numbers to be corrected in order to bring them into conformity 
with the Electoral Rolls end where necessary, direct that any clerical or printing 
error In the said entry shall be overlooked. Trivial and immaterial error in fill- 
ing up a nomination paper cannot invalidate it specially when there is no possi- 
bility of a mistake arising therefrom and there is no misdescription of the Consti- 
tuency. The Returning Officer, In the present ease, seems to have taken too 
yrrow a view of the matter. If the Returning Officer thought that there was 
any room for doubt as to identity of the Seconder he would have been well advis- 
ed to hold a summary enquiry and satisfy himself : See Doabia Election Cases 
Vol. I Page 295. To my mind ‘error’ Includes error of omission and commission 
_ljolh. Therefore, I find that the Returning Officer should not have rejected the 
Nomination Paper for this technical defect, firstly because this technical defect 
should have been corrected by him under Section 33(5) and secondly because even 
In the absence ot the Serial Number of the Seconder, the Returning Olfleer had 
no difficulty about the identity of the Seconder as it appears clear from his order 
fejecling the second nomitiatlon paper. I therefore find that the first nomination 
paper also was improperly rejected. 

The respondents want to support the rejection of the nomination papers on 
grounds other than those mentioned by the Returning Officer. The nomination 
papers of the petitioner had been rejected by the Returning Officer on the ground 
mentioned in Section 36(2) (d), that Is to say, that there has been any failure to 
comply with any of the provisions of Section 33 or Section 34. The Respondents 
now are anxious to support the order of rejection on the grounds mentioned in 
Section 36(2) (e), and (b) that is to say, that the signature of the candidate or 
any proposer or seconder is not genuine or has been obtained by fraud and that 
the candidate is disqualified for being chosen to fill the seat under the Constitu- 
tion or this Act. These grounds were never taken either before the Returning 
Officer or this Tribunal, In this connection I have to examine the pleadings 
of -ihe parties carefully, The petitioner in his Election Petition makes out a 
SI fle case in para 3 as follows; 

“The Nomination Papers were filed nominating the Petitioner aforesaid. The 
■Said nomination papers were all proposed by Mr. Lakshrai Slnha, whose name is 
registered in the Electoral Roll of the constituency and who bears Serial Number 
767 of such Electoral Rolls and seconded by Mr, Hlrdaya Singh who bears Serial 
No. 902 of the Electoral Rolls of the .said constituency”. The Respondent No. 1 
Jagdish Narain Singh filed written statement on 10th October 1052. In his 
written statement, instead of controverting the averment of the Petitioner in 
_Eara .3 of the Election Petition, Reispondeint No. 1 admits those averments In 
|ra 3 which runs as follows ; — * 

“But in fact the Petitioner has filed only two nomination papers before the 
Returning Officer, both of whfch were proposed by one Lakshmi 
Singh and seconded by some Hirdaya Singh”. 
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In the subsequent paragraphs of his written statement he states that there 
Were material errors and. omissions in both the nomination papers filed by the 
petitioner and then proceeds to enumerate the two grounds on which the two 
nomination papers ot the petitioner were rejected by the Returning Oillcer. I 
cannot gather from his written statement that he wanted to support the rejection 
of the nomination papers on the additional grounds that the signature of the 
Seconder is not genuine or has been obtained by fraud and that the petitioner 
is disqualified being less than 25 years of age. 

On 7th November 1952 Issues were settled and the following Issues were 
framed; — (I) Is the Election Petition maintainable?, (II) Have the nomination 
papers of the Petitioner been improperly rejected? If so, has the result of the 
Election been materially affected by such rejection? (Ill) is the election wholly 
void. (IV) To what relief, if any, is the Petitioner entitled. On 22nd November 
1952 the trial commenced and the case was opened by the Petitioner and on that 
very dgte Respondent No. 16 — Lukshml Mahto — filed a written statement. In 
para 3 of his written statement. Respondent No. 18 states as follows: — 

“The assertion made in Para 3 of the petition that the nomination papers 
pui porting to bear the respective signatures of the proposer and 
seconder bore the signatures of the persons recorded in the Eiectora’ 
Roll of the Constituency with respective registration numbers mea 
ticned in the petition is not admitted”. 

The rest of his written statement contains the two grounds on which the 
returning Officer had rejected the two nomination papers of the Petitioner. From 
this written statement also I am not in a position to gather that he intended to 
challenge the Nomination Papers of the Petitioner on the two additional grounds 
mentioned above. 

On lOih December 1952, Respondent No, 15— Hari Mahto — filed Written State- 
ment which was rejected on 11th December 1962 on the ground that it raised new 
questions oi fact which were not covered by the issues already framed. In his 
Written Statement, Respondent No. 15 had raised the following new question^, 
of fact;— (I) The Petitioner was not duly enrolled as an elector and he did not 
possess the statutory qualifications for being a candidate for the same (Para 8), 
(Ilj That there were more than one Hirdayh Smgh in village Samya and as such 
there was ibonaflde confusion regarding identification of the Seconder in case*, 
of omission of the Serial No. of the Seconder (Para 5). These were decidedly 
new questions of fact which were not covered by the issues already framed and 
therefore, the written statement of Respondent No. 15 was rightly rejected. But 
strangely gjiough the respondents have manoeuvred to raise during evidence 
stage those very new questions of fact and want the Tribunal to decide the case 
on them. 

On 10th December 1952 Respondent No. 16 filed a petition for an order direct- 
ing the petitioner to produce his seconder as a witness and on that very date 
Xietitioner’a advocate intimated to the court that he would not examine the Seconder 
as his witness and that Respondent might examine him as his own witness. On 
11th December 1052, Respondent No. 16 filed certain interrogatories to be answer- 
ed by the petitioner. The interrogatories were rejected on the ground that they 
did not appear to be relevant. But it would be important to examine the 
interrogatories They were two in number, (1) Is Hirdaya Singh who seconded 
your nomination paper, a person serving under you? (2) Did the said Hirdaya V 
Singh depose as your Molazim in the court of Munsif, Barh, in Rent 

Suits Nos. o81 to 394 of 1952 on 23rd October 1952 ? The paragraph 3 of 

the Written Statement of Respondent No. 16 is vague and It may mean that tj 
particular Hirdaya Singh who had signed the nomination papers as a secondl 
is a person different from Hirdaya Singh who bears Serial No, 902 in the Electoral 
Roll. It appears to me that this is what Respondent No. 16 meant by paragraph 3 
because the interrogatories put by hhn point to the same conclusion. On 5th 
January 1953 Hirdaya Singh is examined as a Court witness. That this was 
the meaning aitached to para 3 of the written statement' is also clear from the 
Cross Examination of Hirdaya Singh. He deposed that he described hhnself as 
Hirdaya Naraln Singh while giving evidence in Munsif Court, Barh. Jamuna 

Nandan Prasad Singh, the petitioner in this case had been examined on 18th 

Marfh 1953. The same interpretation to para 3 of the written statement filT 
Respondent No. 16 Is to be gathered from the Cross Examination of Jamunandan 
Singh also. It is significant to notice how the two new questions of fact have 
cropped up during the course of evidence and how on realising the weakness of 
their case with regard to the grounds on which the Returning Officer had rejected 
the Nomination papers, the respondents are anxious to substantiate their case 
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on these new questions of fact. The one is the result of what Hirdaya Singh has 
said in his Cross Examination and the other of what Jamunandan Singh— -The 
Petitioner — In his Cross Examination has said. The first point arises in this way. 
Hirdaya Singh asserted in his examination in Chief that he had signed the two 
nomination papers of the petitioner. Again in Cross examination, he stated that 
he had signed only two nomination papers of the petitioner and no third 
nomination paper. But due to confusion he stated that the signatures 
Ext. I and II are his and that the signatures marked X and X(l) for 
identification on the two nomination papers of the Petitioner are not in his 
hand. The Respondents want to build up a new case that the signatures of the 
Seconder are not genuine and have been obtained by fraud on this confused state- 
ment of Hirdaya Singh. The second question of fact with regard to the age of the 
petitioner arise due to the fact that the petitioner in his deposition stated his 
present age to be 26 but he his explained this discrepancy of age in his re- 
examination where he says that in November 1951, when he filed the nomination 
paper he was 20, but his present age is 28. 

It is quite clear from the pleadings of the parties and the Issues raised in this 
case that none of these two questions of fact were either raised in the pleadings 
or issues explicitly or by implications. The question therefore, arises whether the 
Tribunal can be called upon to decide the case on these questions. No doubt as 
evidence proceeded the Tribunal allowed the parties to adduce evidence on ques- 
tions of age of the petitioner as well as the genuineness of the Seconder’s signa- 
ture. It Is also clear that the iietitloner requested the court to send the admitted 
and disputed signatures of Seconder to a hand-writing expert for comparison. 

In election enquiries the C.P.C. must be followed and therefore no relief can 
be granted on any point which has not been clearly raised in the pleadings of the 
parties. It is also clear that evidence should be confined to the allegations in 
the pleadings and more particularly to the points at issue. In election enquiries 
the rules of pleadings are the same as mentioned In Order 6 of the Code of Civil 
Procedure. The object of order 6 C.P.C. is to introduce the leading rules of plead- 
ings followed in England. In Throp Vs. Holdsworth (1876) 3Ch.D 637 Jessel, 
M.R. observed “The whole object of pleadings is to bring the parties to an issue, 
and the meaning of the rules of Order 19 (order 6 of C.P.C,) was to prevent the 
Issue from being enlarged, which would prevent either party from knowing when 
the cause came on for trial, what the real point to be discussed and decided was. 
In fact, the whole meaning of the system Is to narrow the parties to definite 
issues, and thereby diminish expenses and delay, specially as regards the amount 
of testimony required on either side at the hearing”. 

In Hemoh.ind Vs. Pearelal 1942 PC. 64 His Lordship Madhavan Nair has re- 
marked as follows; — 

“The procedure in allowing the parties to adduce evidence on points which 
arose on the evidence led by parties but were not raised in the plead- 
ings or Issues is Irregular and should not be allowed without 
amending the pleadings and raising the necessary Issues”, 

In this case neither the pleadings have been amended nor has there been any 
addition to the issues. The Defendant No. 16 in his written statement in para. 3 
has merely stated that the assertion made in the paragraph ;) of the petition is 
not admitted. It cannot be .said .that by a plea stating that para. 3 of the petition 
is not admitted, the defendant had specifically dealt with each allegation of the 
fact contained in that paragraph. Order 8.r.3 C.P.C. enacts that: — 

“It shall not be sufficient for a defendant in his written statement to deny 
generally the grounds alleged by the plaintiff, but the defendant 
must deal specifically with each allegation of fact of which he does 
not admit the truth, except damages", 

A defendant can either admit or deny the .several allegations made in the plaint. 
If he decided to deny any such allegation he must do so clearly and explicitly. 
The denial of the respondent No. 16 In para,. 3 of the written statement is an 
evasive denial which is prohibited by Q.B.t.4. C.P.C. A general denial cannot 
mean a denial by implication. 

1 am, therefore, Inclined to hold that it Is not open to the respondents to 
support the rejection of the nomination paper on fresh grounds not specifically 
raised either in the pleadings or issues. 'Therefore, it Is not necessary for me 
to deal with the evidence relating to the additional grounds raised during the 
course of evidence. On the second question of fact as mentioned above, that la 
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to say, with regard, to the disqualification of the petitioner on account of age 
the Chairman in his judgment has come to this finding; 

“Wo think it will not be fair and proper to look into any evidence upon this 
plea, of which no itncling ivhaisoever was given in the written statements and 
which was not raised until a very late stage when the evidence was about to be 
closed”- I respectfully entiiely agree with this view but I feel that the same 
test should be appUcd to the evidence adduced on the first question of fact men- 
tioned above, that is to say, that the signature of the Seconder is not genuine 
or has been obtained by fraud. On the reasoning stated above I feel that I need 
not enter into the evidence on this point; but inasmuch as a good deal of evi- 
dence has been adduced on this point. It would be proper for me to give my 
findings on the evidence also. The hand-writing expert has given a written re- 
port, Exhibit 3 and he has been examined as a witness in this case. 

His ppinlon is against the Petitioner and is to the effect that the two sets of 
signatures sent to him for comparison are not in the hand-writing of one and 
the same person. I have to examine the opinion of the Expert given in writing 
and compare it with his evidence given in court. It is proper to keep in mind 
the caution which has been given in numerous cases with regard to the value 
of the opinion of an expert. It has been said that expert opinion must always 
be received with great caution but perhaps none so with more caution than the 
opinion of Hand-writing Experts. It is not proper to place ImpUcit reliance on 
the evidence of Hand-writing Experts it Is only when such evidence is supported 
by the evidence of witnesses thoroughly conversant with the disputed Hand- 
Writing that reliance may be placed on It. At the most, expert opinion on hand- 
writing can raise a suspicion as to the genuineness of a document but it is of 
no importance unless confirmed by other evidence. Therefore, I have to test his 
jopinlon and evidence with the help of other evidence of the witnesses who nave 
seen the Seconder Hirdaya Singh signing the Nomination Papers. The evidence 
of Hirdaya Singh is on the same_ footing as of any other witnesses who have 
seen him writing, Three witnesses' namely (1) Jamunandan Prasad Singh P.W. 3, 
(2) Lakshmi Singh P.W. 4 and (3) Srinandan Singh P.W. 5 have been examined 
to prove the signature of Hirdaya Singh P.W. No, 3 Is the Petitioner himself 
and he has stated that the proposer and the seconder signed the nomination 
papers in his presence. He has also stated that the proposer Lakshmi Singh is 
the full brother of Hirdaya Singh and they are the sons of one Atal Singh. He 
has further said that there is no other man in his village by the name of 
Hirdaya Singh. Lakshmi Singh or Atal Singh. P.W, No. 4 Lakshmi Singh the 
full brother of Hirdaya Singh has also deposed to the same effect. He stated 
that Hirdaya Singh signed the two nomination papers as seconder In his pre- 
sence and his signatures are marked exhibit 4 and 4(1). P.W. No. 5 Srinandan 
Singh in my village.” No doubt Hirdaya Singh gives a contrary evidence but 
stated “It Is not a fact that my statement that Hirdaya Singh signed in my 
presence is incorrect. It is also not a fact that there is more than one Hirdaya 
Singh in my village, "No doubt Hirdaya Singh gives a contrary evidence but 
the fact remains that he asserts that he signed the two nomination papers. It Is 
only when the two columns of the nomination papers are shown to him, one 
relathig to the name of the seconder and the other relating to the signature of 
the seconder that he makes a confusion and says that the writing ‘Hirdaya 
Singh’ in the columns of the names arc his signatures exhibit I and II, Once 
having made a mistake in his examination In Chief he maintains this mistake 
m the Cross examination also when he says that the signature marked X and XI 
for Identification on the two nomination papers of the Petitioner are not in his 
hand. It Is not possible for me to probe Into the reasons why Hirdaya Singh 
has made such a statement. It may be due to his nervousness or to his Idiocy. 
I, therefore, find that there are three direct witnesses on the point that the 
signatures on the nomination papers were those of Hirdaya Singh. No doubt 
the simplest and the most .satisfactory method is to call the writer himself but 
It is not ab.solutely necessary to call him as the testimony of one who saw him 
write Is also a primary e^dence. I come to the conclusion, therefore, that 
the primary evidence preponderates in favour of the finding that Hirdaya Singh 
signed the two nomination papers. We have to see now how far the. evldenca 
of the expert outweighs the direct evidence. The expert has given the opinion 
against the Petitioner and has stated the reason for it. 

The effect of the report of the expert has been to a large extent modified 
by his evidence in court. Though he sticks to his opinion about the signature 
as expressed in the report, I cannot shut my eyes to several similarities pointed 
out in his evidence in the writing of exhibit B series and exhibits A1 and A2. 
I shall shortly point out some of these .similarities. I find whore a letter ends 
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with a etafl it is invariably hooked to the right. The expert says in his evl- 

dence “Similarities as shown in the signatures in B series and A1 and A2 are 

50 per cent, inconspicuous. Some Inconspicuous features disclose a habit of tho 
writer- Hooking of the stall is a conspicuous feature which discloses a habit of 
whiter which it is very difficult to take off ’’ The hooking of the stall Is appa- 
rent even in the ‘Tkar” of ‘Slnha’ the staff in “Ya" also appears to be hooked 
In some cases prominently and in sonic slightly. It may be said that the staff 

in “Ya" in A2 is very slightly hooked. But it is an instance of the variation of 

a habit which proves the rule. The final stroke of "Sa” in B, Bl, B2 and A2 
Is done in one stroke and the only exception is in Al. This also is an Instance 
of variation of habit. “Ha” in B. Bl, B2 and A2 are similar but there Is a 
decided variation In Al. Then again the top stroke of “Ikar” is prominently 
arched In all the writings, The “Rikar” in Hrl In all tWe writings are of the 
same shape except In Bl which the expert ascribed to failure of ink. In all the 
writings the Letter “Ya" is broader than the other letters and In aU of them 
there Is a well extended middle stroke. Keeping in view the similarities stated 
above I conclude that the evidence of the expert has neutralised his opinion to 
a large extent and therefore very little value, if any, can be attached to his 
Winion. The result Is that the direct evidence of tho signature of Hirdaya 

Singh remains unaffected. I, therefore, hold that the signatures of Hirdaya 

Singh on the two nomination papers are genuine and not forged. There is 
ample evidence on the record to show that there is only one Hirdaya Singh In 
that village. The apparent change in the designs of letters thht is discernible 
In Ext. B series may be due to the nervousness of Hirdaya Singh who had written 
Ext. B Series In court. The expert explains thus “If the mind of the writer Is 

affected with work or fear at the time of writing, his writing is likely to be 

affected. The signature B is erratic in writing. The erratic writing in B may 
be due to nervousness”. 

My conclusion, therefore, is that the nomination papers of the Petitioner 
were improperly rejected by the Returning Officer. The result of the election 
has been thereby materially affected. I, therefore, find that the election of the 
Respondent No, 1 should be declared to be void. 

High Court, Patna; fSd.) Aditya Narayan Lal, Member. 

The 25th May. 1953. 


JUDGMENT OF THE TRIBUNAL 

In accordance with the majority opinion, the Tribunal finds that the nomi- 
nation of the petitioner was not improperly rejected and that the election in the 
constituency in question is not void. 

The result, therefore, is that the election petition fails. 

ORDER 

The election petition be dismissed. In the circumstances of the case we 
order that each party shall bear Its own costs. 

ISd.) Basu Prasad, Chairman 

(Sd.) Hargobind Prasad Sinha. Member 

(Sd.) Aditya Narayan Lal, Member. 

High Court, Patna; 

^The 25th May, 1953. 


[No, 19/38/52-Elec.III/8987.] 
, By Order 

P. B. KRISHNAMURTHY, Asstt. Secy. 
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